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LORD COLERIDGE. 


By JOHN SroreR Cops. 


rs 
Y the death of the Lord Chief Justice of 
England, the Bench of that country has 
lost one of its most cultured and conspicu- 
ous members. Not that others have not 
equalled, and perhaps excelled him in one 
or other of the qualities which distinguished 
him, but that in no one whom I can call to 
mind has there been a _ union of such 
qualities, each in so high a degree. In his 
grasp of the philosophical principles of juris- 
prudence he was probably the equal of any 
judge that England ever had. This may be 
called a family characteristic, and links him 
by more than blood relationship with his 
great uncle, who, with Southey and Words- 
worth, formed the trinity of the great ‘“‘ Lake 
Poets.” 
Samuel Taylor Coleridge was an orator, 
a metaphysician, and a poet, and each of 
no mean order. His natural talents were 
such that, even during his school-boy days, 
Charles Lamb said of him that he was one 
“to whom the casual passer through the 
cloisters listened entranced with admiration, 
as he unfolded in deep and sweet intonations 
the mysteries of Iamblichus or Plotinus, or 
recited the Greek of Homer and Pindar.” 
With a genius almost equal to that of 
Aristotle, he simply drifted from one species 
of intellectual activity to another without 
accomplishing ought inany. Nature seemed 
to have denied to him a will, so that he 
became utterly lost amid the profundities of 
the abstruse studies upon which his active, 
restless, undisciplined brain had ever a 





tendency to lay hold. The little youthful 
energy that he had, he was not able to 
retain, so that in after life he could not even 
carry on a conversation towards any defined 
object. ; 

The nephew: inherited many of the valu- 
able qualities which distinguished the uncle, 
not indeed in so high a degree, but there 
was united with them a will which enabled 
its possessor to make his mark in the line of 
life to which his talents were devoted. This 
important factor in his success he would 
appear to have inherited from both his 
father and his. mother. The former, Sir 
John Taylor Coleridge, was, as a judge, 
distinguished for the patience and ability with 
which he unravelled the tangled complexi- 
ties of cases that were brought to his court; 
the courtesy with which he treated all who 
came before him; the grasp of principles 
underlying the technicalities which formed 
the gist of legal phraseology; and the 
impartiality with which he pronounced his 
decisions. 

Most of these qualities he transmitted to 
his son, who was one of the most learned, 
thoughtful, and carefully industrious advo- 
cates of his day, and who, after he was 
elevated to the Bench, knew how to express 
in good English the results at which he had 
arrived in his investigation of the particular 
case in question. Before he became a judge 
he had reached distinction in the world of 
letters and of politics, and with his versatility 
it is probable that he would have attained 
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to eminence in any department of life’s 
activities to which he had devoted himself. 
The law was his vocation, and as a jurist he 
will be judged. Better lawyers there have 
been upon the English Bench, but better 
jurists never, and none who were capable 
of taking a broader and more philosophical 
view of the subjects that were brought to 
him for judgment. 
The subject of our 
sketch was born in 
December, 1821. 
His earlier education 
was _ obtained at 
Eton, the most fa- 
of the great 
public schools 
England. From this 
he entered Balliol 
College, Oxford, 
where he graduated 
B.A. in 1842, and 
took his Master’s de- 
gree in 1846. While 
at college he devel- 
oped a taste for the- 
ological argument, 
and under the influ- 
Arnold and 
who 


mous 
of 


ence of 
Keble, 
warm friends of his 
father’s, his mind re- 
ceived a very 
cided inclination 

towards the principles of the High Church 
party. Like his uncle, of whom mention 
has been made, he gained among his col- 
lege friends and acquaintances a reputation 
as a conversationalist of a high order. So 


were 


de- 





LORD COLERIDGE. 


His career in college was in every way 
creditable, and its close was almost brilliant. 
He passed with first-class honors when he 
was but twenty-one years of age, and was at 
once elected Fellow of Exeter. This fellow- 
ship he did not hold long, because it had, 
of course, to be forfeited when he was 
married, an event which took place within 
During the same year, 1846, 
he took his M.A. de- 
gree, and was admit- 
ted to the Bar. Be- 
ing called at the 
Middle Temple, he 
immediately went 
upon his father’s old 
circuit, and thus 
reaped the benefit of 
a well-known name 
and a reputation that 
was firmly estab- 
lished. He did not, 
like some of the 
most brilliant of the 
legal luminaries of a 
former age, have to 
wait year after year 
for remunerative 
work. He was very 
soon in possession of 
a large practice, and 
was also a tolerably 
regular contributor 
to some of the prom- 


four years. 


| inent magazines, in which he expended his 


smooth and polished were his sentences, | 


and so strongly theological were his general 
utterances that it was presumed by many 
that the church was his destination. In 
after life this so strongly flavored his po- 
litical utterances and his writings that when 
he became a judge, some satirist remarked 
that nature intended him for a bishop, 
but accident had made him a judge. 


surplus energies in critical and readable es- 
says upon literature, politics, and theology. 

In the year 1855, Mr. Coleridge was ap- 
pointed to the Recordership of the seaport 
town of Portsmouth, and six years later he 


| changed his gown of stuff for one of silk, 


having attained to the dignity of a Q.C.- 
The learned gentleman now began to think 
of entering Parliament, as this seemed to be 
the next stone upon which he must step, 
in order to continue the path which he in- 
tended to travel. His first efforts to obtain 
a seat were not successful, but at length, in 
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the year 1865, he was elected by the city of 
Exeter, whose citizens retained his services 
as their member until, by his elevation to 
the Bench, he was disqualified from repre- 
senting them any longer in the House of 
Commons. 

While he was in the House he was an 
earnest and a valuable supporter of the 
Liberal party, and soon after the com- 
mencement of his parliamentary career, had 
firmly established himself as a member who 
could obtain an audience whenever he was on 
his feet for the purpose of making a speech. 
Mr. Gladstone had his eye upon him before 
he entered Parliament, and indeed, it is said, 
encouraged him to try for a seat, as he ex- 
pected valuable support in the furtherance 
of his principles and ideas. Upon the for- 
mation of his first ministry in 1868, Mr. 
Coleridge was made Solicitor-General, and, 
as is usual in such cases, had the honor of 
knighthood conferred upon him. Three 
years later the Attorney-General was placed 
upon the Judicial Committee of the Privy 
Council, and Sir John Duke Coleridge, as 
he must now be called, was appointed 
Attorney-General in his place. 

Honors seemed now to come to him fast. 
In a short time he was offered an admiralty 
judgeship, which he declined. Not long 
after this the office of Master of the Rolls 
became vacant, through the retirement of 
Lord Romilly. This too was offered to Mr. 
Gladstone’s Attorney-General, and this also, 
after mature deliberation, he refused to ac- 
cept. Being a member of the Common Law 
Bar, the offer of this appointment to him 
caused some surprise, as it was a departure 
from long established custom. Mr. Glad- 
stone is, however, not a slave to custom, 
if he sees that good will result from a 
departure therefrom. He considered Sir 
John Coleridge as well fitted as any for the 
post, and offered him the place. There is 
no doubt, however, that the Bar felt relieved 
when the offer was declined, and Sir George 
Jessel was appointed. 








Sir John did not have long to wait. But 
two years had passed when the death of Sir 
William Bovill made a vacancy in the Chief 
Justiceship of the Common Pleas, and there 
was no cause for hesitancy in accepting this 
when it was offered. He had not been 
long installed in this office when he was 
promoted to the House of Lords, under the 
title of Baron Coleridge, of Ottery St. Mary, 
in the county of Devon. After he had held 
this office for about seven years, Sir Alex- 
ander Cockburn, the Lord Chief Justice of 
the Queen’s Bench, died, and all eyes turned 
naturally to Lord Coleridge as his successor. 
Both chief justiceships were however abol- 
ished, or rather the two branches of the law 
were united, and under the style and title of 
Lord Chief Justice of England, Lord Coler- 
idge was appointed to the newly created 
office. This office he held until his death, 
which occurred between eight and nine 
o'clock on Thursday, the 14th of June last. 

During the year 1873 Lord Coleridge 
paid a visit to this country, and his dignified 
and distinguished carriage and appearance 
will, no doubt, be remembered by many. 
He was well entertained by the Bench and 
Bar, wherever he made his appearance, but 
his proceedings here were much criticised in 
some of the ultra-refined journals of Eng- 
land. It was even spitefully hinted that he 
acted as the ‘“‘ advance agent” of Mr. Henry 
Irving and Miss Ellen Terry in the States. 
It may be remarked that, as a reply to this, 
when these illustrious tragedians were leaving 
England soon afterwards for their first visit 
here, the Lord Chief Justice’s son, the Hon. 
Stephen Coleridge, went to Liverpool to see 
them off. This was regarded as, under the 
circumstances, a bold thing to do, but by 
the people generally it was sustained, as an 
evidence of pluck which all admire. 

It was also objected to that his Lordship 
talked politics while here. This was re- 
garded as unpardonable in a judge. The 
ermine should be kept pure. The critics 
little saw what a reflection this was upon 
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politics. 
which the seeds of advantage to one’s coun- 
try — indeed to humanity itself— are sown 


and cultivated, then surely, no man, what- | 


ever may be his calling, can be out of place 
in that field. Indeed every man’s duty is to 
be in it, and to be learning the art of culti- 
vating it. Parties exist only because of a 
divergence of opinion as to means. The 
end is the same in all, or ought to be, and 


If the political field is that in | 





Lord Coleridge was independent enough to 
exercise his divine right of discussion as to 
the means by which that end can be encom- 
passed. Although, on account of his “ ad- 
vanced” views regarding those means, he 
was not at all times a courted guest in 
“society,” he will always be remembered as 
a judge who would not grant to the rich 
favors which were withheld from the poor, 
in cases over which he was called to preside. 





TRIAL BY NEWSPAPER. 


By 


ay late years a new method of trying 
the guilt or innocence of any ac- 
cused person has come into popular pro- 
cedure. Mediaeval methods of trial by 
battle or by ordeal have often received 
quaint or acrimonious criticism from modern 
writers, whose expressions of wonderment 
at such methods were tempered only by 
referring these to more or less uncivilized 
times. Yet now, in an age of great enlight- 
enment, prevails trial by newspaper, which 
is not free from barbarity in many respects. 

Concurrent with preliminary trials of ac- 
cused before coroners or magistrates or 
grand juries, generally occur trials by the 
newspaper press, attended by marshalling of 
allegations, by comments, by verdicts and 
by theoretical Sentences ; editors acting there- 
in in the nature of judges. The procedure 
long ago became recognized as existent and 
affective by criminal courts in their sanction- 
ing “ challenges to the favor” of summoned 
jurors on assigning as cause impressions or 
opinions of guilt or innocence of an accused 
formed by jurors from perusal of preliminary 
trials by newspapers. 

The effect of the influence of such trials 
in delaying the legal trials of indicted persons 
has been recently shown upon the arraign- 





A. Oakey HALL. 


ment in Chicago of the man who assassinated 
its last Mayor; when citizens summoned by 
the thousands upon jury panels were, by 
reason of having attended, as it were, upon 
newspaper trials, found to be so biased as 
not to be considered impartial jurors. 

This necessity for impartiality was of a 
growth through many hundred years; for 
doubtless when jurors of a vicinage were 
first summonable and used, those who were 
already familiar with the criminal occurrences 
about to be investigated and adjusted were 
regarded as the most available. The original 
formula of a juror’s oath, “true verdict give 
according to the evidence,’ came in time to 
have the element of absolute impartiality 
included in the adjective “true.” And long 
ago the decision of a learned judge that 
“the mind of a juror about to be sworn 
should be like a blank sheet of paper” 
became heartily endorsed by the Bar. But 
the probing of the mind of a challenged 
juror afterwards grew so severe and technical 
that it became almost a proverb among lay- 


| men, that the stupider a citizen was the 


better he was fitted to adjudicate the guilt 
or innocence of an accused. 

Time was when a newspaper reporter or 
editor cheerfully submitted to an apparent 
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etiquette of refusing to discuss ad initio the 
personal connection of a participant in a 
crime with its circumstances: and of yielding 
fully to the ‘Saxon presumption that an 
accused was innocent until duly proven 
guilty. But, when newspaper managers 
discovered that a popular desire to hear the 
fullest particulars about a crime promoted 
the circulation of their journals, this old- 
fashioned etiquette was discarded. Little 
by little the emulation of those managers 
begat a tale of narration, which inspired com- 
ment with expression of opinions; and these 
in turn got impressed upon readers from 
among whom jurors must be chosen. 

Inasmuch as now-a-days a newspaper is 
as much a part of a breakfast menu as is a 
cup of coffee, tea, or chocolate, the break- 
fasted reader who does not become impressed 
with newspaper narrations or comments 
upon criminal occurrences is as singular as 
the citizen who does not cast his vote at a 
presidential election. 

In some states legislation has sought to 
circumscribe the effect of newspaper trials 
upon citizens who are summoned to jury 
duty. Some statutes have annulled the 
ancient formulas of having triers or jurors 
early empanelled decide challenges to the 
impartiality or the bias, and have made the 
court sole tryer; but in effect making the 
challenged juror the practical tryer by 
submitting to him this arbitrary question: 
‘Notwithstanding any impression or opinion 
you may have formed or expressed, can you 
so far banish the same as to enable you to 
award an impartial verdict upon legal evidence 
here to be given into your keeping?” If the 
juror answers affirmatively the judge, unless 
detecting from mode of answer or behavior 
that the juror is insincere, is apt to decide 
that the juror is competent as to impartiality ; 
and to either force the challenging counsel 
into a peremptory challenge within statutory 
limit or to placing the juror into his own 
seat of judgment. 

This method of deciding a challenge of 





course allows a juror who is desirous of 
deciding the fate of an accused to swear 
himself into the jury box from motives of 
either sympathy or prejudice; or who being 
anxious to escape jury duty makes oath to 
partiality so as to accomplish his object. 

The older common-law procedure of sub- 
mitting the juror’s appearance and mode of 
answer to laymen triers has seemed to 
lawyers skilled at jury challenging to be 
fairer than the later statutory procedure. 
The older submission was practically putting 
a simple question as follows — would you 
wish this candidate to be a fellow juryman, 
or would you accept him in your own case? 

Trial by newspaper anterior to the regular 
legal trial is however not so mischievous as 
that mode of such trial which impends con- 
currently with the statutory trials. The 
greater public of readers who practically 
enter the court room already impressed 
through the medium of newspaper reports 
demand from newspaper conductors not 
only stenographic narrations of evidence but 
also the flavor of editorial comments thereon. 
The jurors who sit from day to day during 
a long trial which is daily reported in the 
local press are admonished by the Bench 
not to read the newspapers: but admoni- 
tions cannot alter human nature. Impanelled 
jurors will nevertheless read the newspaper 
accounts of the very drama in which they 
are actors. 

A recent woman novelist has contended 
that men are habitually more curious than 
those of her own sex; and that modern 
Adams are more prone to taste forbidden 
fruit than the Eves of the present time. 
Granted then that jurors under duty will 
yield to temptation of press head-lines and 
insist upon reading newspaper reports of 
the evidence to which they have already 
listened and of comments and rhetorical 
diversions (possibly perversions) thereon: 
who shall say what impresses those reading 
jurors most — what they hear or what they 
read. 
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Newspaper trial is the great bugbear of 
lawyers who defend criminals. If they, 
however, possess that tact and discretion 
which Lord Bacon in an essay has declared 
to be often more useful than learning in a 
barrister, they will follow the newspapers 
and temper their own shearing action or 
inaction and addresses to the press-wind 
that has been blown or is blowing upon the 
jurors. And, sooth to say, sometimes coun- 
sel for prosecution or defense may often 
find valuable hints and suggestions from the 
trial by newspaper. 

In a recent trial before a New York court 
of a man accused of murder, I read in one 
newspaper, while the trial proceeded, a well 
reasoned expression of belief that a verdict 
of guilty would inevitably be reached, and 
giving reasons; and in another journgal of 
the same date the very opposite belief was 
impressed upon readers. Now, suppose one 
juror perused the article that impressed guilt 
and that another juror read the article of op- 
posite faith, what an opportunity is presented 
for disagreement within the secrecy of the 
jury chamber. 

A prudent and tactful counsel for an ac- 
cused will always pay attention to any news- 
paper trial of his client — whether before 
arraignment of the latter or during his 





crucial test of liberty or life — and consider 
the newspaper as a factor in the legal trial. 
If the counsel can impress views upon the 
attendant reporter or upon a friendly editor, 
may he not be excused for taking what part 
he can in the trial by newspaper? As press 
procedures go, his professional attention to 
such last named trial may become as neces- 
sary and as potent as his attention before 
judge and jury to the interests of client. 

Be it a mischief or an aid or a disadvan- 
tage, the trial by newspaper is an American 
institution, almost unknown in England, and 
one that cannot be regulated, nor disowned, 
nor stopped. It exerts influence on magis- 
trates, coroners, grand and petit jurors, and 
even upon some members of the Bench in 
these days of an elective judiciary. Strength 
of arm and goodness of steel and finesse had 
their uses in trial by battle: and wind, tide 
and waves influenced the luck that came to 
an accused who was subjected to the ordeal 
trial of the drowning or flotsam test; and 
the point of compass that the N-E—W-s- 
paper in its trial of a client may select for 
the direction of its pen is often as important 
for the lawyer to box as is the boxing of a 
jury under challenge or under evidence and 
direct or cross examination. 
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PETITION FOR GUARDIAN. 


(A Scene in the Probate Court.) 


By WENDELL P. STAFFORD. 


OU pray for a guardian over your son. 


His name is—ah—Joseph? Is ¢4zs man the one?” 


“No, Jedge; that is William, the one that should be 
Guardeen to his brother. Here’s Joseph, by me.” 


‘Well, hold up your hand... . Now what is the ground? 


Is the young man a spendthrift ? 20 compos ? unsound?” 


‘‘Well, Jedge, he’s peculiar. Was always jes so 

Sence he was a leetle one, larnin’ to go. 

Can’t call him a fool, for he knows a big heap ; 

But it aint any value to sell or to keep. 

It’s all about ‘beauty’ and ‘love’ and ‘devotion’ 

And glories of airth and the stars and the ocean. 

He thinks he hears voices that hold him from sleepin’; 

And sperrits are round him and he’s in their keepin’. 

He’s chipper by spells; but he’s full of his moods. 
He'll hang his head down and not speak fer an hour. 

I've sent him on arrants, in spring, through the woods, 
And he’d get on his knees to every flower. 

Nor yit he aint lazy. He never would shirk: 

When any’s in trouble, my sakes! how he'll work! 

But he'll work jest as quick for a man ’at can’t pay 

As if he was gettin’ his dollar a day. 

Nor he aint jest a spendthrift. But what can ye call it? 

He'll be ragged and give the last cent in his wallet. 
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He stood t’other day with a coin in his hand. 
‘Whose money’s this ’ere ?’ says he, turnin’ to me. 
Says I, ‘It’s the dollar ye airnt on the land. | 
Aint it yourn if ye airnt it?’ ‘I airnt it,’ said he, 
‘But the dollar ain’t mine ; if I keep it it’s curst: 
It belongs to the fellow that needs it the worst — 
And I'm goin’ to find him.’ And so he put off. 
"Twant never no use to laugh or to scoff. 
I’m old, and I'll shortly be laid on the shelf, 
And Joseph aint fit to look out for himself. 
But William is diff’nt, — takes after his dad. 
Bill’s got the first penny that ever he had! 
He always took boot when he swapped with the boys, 
Till he scooped all their jack-knives and trinkets and toys. 
He’s smarter'n a trap, if I say it as oughtn’t, 
And the hook can’t be baited so Bill can be caught on’t. 
And I’ve often told Joseph, if he’d be like Bill, 
I'd do by ’em both jest alike in my will. 
But I’ve gi'n it all up; and it’s plain to be seen, 


Joe’ll never be nothin’, ‘less Bill is guardeen.” 


The Judge sat awhile, with a far-away look, 
Then took up his docket and wrote in the book. 
‘‘T’ve found this question unusually hard. 
It is, which should be guardian, which should be ward. 
I shall give the appointment to William,” said he, 


‘‘ But, the chances are, Heaven will reverse the decree.” 


in el 
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ENGLISH GAOLS A CENTURY AGO. 
By ‘Hampron L. Carson. 
OHN HOWARD, one of England’s im- | of calamity and suffering which he grew 


mortal philanthropists, was_ sheriff of | daily more and more anxious to alleviate. 
Bedford County in 1773. The distress of | He found also that the number of the pris- 


prisoners came directly under his notice. 
The special circumstance, however, which 
excited him to ac- 
tivity in their be- 
half was the infa- 
my of gaoler’s fees. 
He saw men who 
had been tried and 
acquitted, after 
having been con- 
fined for months 
awaiting trial, 
dragged back to 
gaol, and locked 
up again until they 
had paid sundry 
fees to the gaoler, 
the clerk of assize, 
and the turnkey. 
The same _ extor- 
tion was practiced 
upon those as to 
whom grand juries 
had ignored bills, 
and others, whose 
prosecutors did 
not appear. The 
common excuse was that there was no 
precedent for charging the county with the 
expense of maintaining the gaol, and that no 
salary could be paid to the gaoler in lieu of 
fees. 

Pained and astonished, Howard rode into 
several adjoining counties in search of a 
precedent. He soon learned that the same 
injustice was practiced there. Traveling 
from place to place, he visited all of the 
county gaols in England, and beheld scenes 


JOHN HOWARD. 





oners was constantly recruited by miserable 
wretches who were brought from the Bride- 
wells, work houses 
and places of cor- 
rection for 
grants. 

In 1774 he ap- 
peared before the 
House of Com- 
mons and was ex- 
amined upon the 
subject. He then 
visited the prisons 
of Europe, and, 
in 1777, published 
the results of his 
observations. 
Such was the origin 
of his famous book 
entitled: “The 
State of the Prisons 
in England and 
Wales, with Pre- 
liminary Observa- 
tions, and an ac- 
count of some 
Foreign Prisons.” 
It was a large octavo volume of five hun- 
dred pages, dedicated to the House of 
Commons, in gratitude for the encourage- 
ment given to the design, and for the honor 
conferred upon the author. An original 
copy lies before me, and it is my purpose 
to state briefly its contents and to dwell 
upon some of the features of English crim- 
inal law which, though not touched on by 
Howard, are closely connected with his 
subject. 


Va- 
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The work is divided into five sections 
treating of Distress in Prisons; Bad Customs 
in Prisons; Proposed Improvements in the 
Structure and Management of’ Prisons; An 
Account of Foreign Prisons; A Particular 
Account ofall English Prisons, accompanied 
by tables relative to fees, numbers of crim- 
inals, the crimes for which they were tried, 
etc. 

Howard’s attention was first directed to 
the necessity of obtaining some legislation 
for the preservation of the health of the 





willing to work, were refused tools, lest they 
should furnish felons with them for escape 
and other mischief. Although bread-money 
was allowed debtors by the Act of 32 
Geo. II., there were not, in all England, 
twelve debtors who had obtained from their 
creditors the four pence a day allowed by 
the Act. In one of his journeys, Howard 
found over six hundred debtors whose debts 
were under twenty pounds apiece, some of 
them not above three or four pounds, all 
languishing for want of food, and was in- 


AA. Iron bars, nailed to floor, which entered the flesh; BB, Spikes 12 inches long fixed to a collar of iron 74 lbs, 
in weight, preventing a prisoner from resting his head on the ground; c. Chain which fastened the prisoner to- 
the ground; D. Heavy iron bar crossing his legs and fastened to one, so'preventing him changing his posture. 


TORTURE INFLICTED LN ELY PRISON IN 1768. 


prisoners. He saw men and women, wallow- 
ing in filth and foul air, expiring on the 
floors of loathsome cells, of pestilential fevers, 
and the confluent small pox, victims to the 
cruelty and inattention of sheriffs and others 
in the commission of the peace. 
food, want of water, want of air, and want of 
light were ordinary evils. In half the pris- 
ons, debtors had no bread, although it was 
granted to the murderer, the highwayman, 
and the house-breaker. Medical assistance, 
which was provided by the former, was with- 
held from the latter. Debtors, who were 


Want of | 





formed that the expense of suing for the 
aliment was in excess of the sums claimed. 
Felons, on the contrary, received a penny- 
worth or two pennyworth of bread a day, 
the penny loaf weighing about eight ounces, 
lessened in some cases by farming to the 
gaoler. Miserable, indeed, was the con- 
dition of the debtors. They entered prison 
in health, and came forth famished, scarcely 
able to move, and incapable of labor. If a 
debtor was discerned to have a little money, 
he was detained by the bailiff in a sponging 
house at an enormous expense, —the bailiff 
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himself keeping a public house, and insisting 
that the debtor should either go to his house 
or to gaol. 

Water was supplied in allowances of three 
pints a day, for drinking and washing. The 





air was so poisonous, with the effluvia and | 
excrement of pris- 
oners, that the leaves 
of Howard’s memo- 
randum book became 
so tainted that he 
could not use it until 
after spreading it for 
a couple of hours be- 
fore the fire, while 
his antidote, —a vial 
of vinegar, was unfit 
for use after a single 
visit. ‘ Hell in min- 
iature” was his oft 
repeated exclama- 
tion. 

Light was exclud- 
ed because the gao- 
lers had to pay a 
window tax. As the 
county allowed no 
straw, the prisoners 
slept on rags or bare 
floors; or if, per- 
chance, a little was 
secured, it was not 
changed for months, 
and became a mass 
of filth and _ nasti- 
ness. 

Such were the evils 
which affected the 
health and life of the 
prisoners. Their mor- 
als were equally exposed to the most perni- 
cious influences. All sorts of persons were 
herded together. Felons and debtors, men 
and women, young and old, petty offenders 
and hardened criminals; boys of twelve and 
fourteen years of age listening with eager- 
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THE CRUELTIES IN THE MARSHALSEA PRISON: 
MODE OF APPLYING THE TORTURE, 





ness to the tales of crime, adventure, strata- 


gem, and escape told them by the heroes of 
the Old Bailey. Lewd women jested at the 
miseries of debtors’ wives and daughters. 
Lunatics and idiots either terrified the in- 
mates by their violence, or furnished sport 
for the motley crowd. Whena new prisoner 
appeared, he was 
compelled to put up 
“chummage,” or 
“garnish.” ‘ Pay or 
strip” were the fatal 
words. If he had no 
money, he yielded up 
his apparel, which 
was sold for the com- 
mon account, and the 
following night was 
spent in drunkenness 
and riot. The gaoler 
kept a tap house, and 
found it to his ad- 
vantage to encourage 
the practice. 
Gaming was com- 
mon. Cards, Dice, 
Skittles, Mississippi, 
Portobello, Billiards, 
and Fives were a- 
mong the indulgen- 
ces allowed for a con- 
sideration. Prisoners 
were loaded with 
irons, ostensibly to 
prevent their escape ; 
really as a means of 
extortion, for men 
and women were al- 
lowed the “‘ choice of 
irons,” if they were 
willing to pay for it. 
Walking as well as lying down was both 
difficult and painful. In Ely Gaol, the prop- 
erty of the Bishop, who was Lord of the 
Franchise of the Isle of Ely, only ten years 
before Howard wrote, the prisoners were 
chained down on their backs on the floor, 
across which were several iron bars, with an 
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iron collar with spikes about their necks, 
and a heavy iron bar over their legs, 

Other tortures and cruelties were practiced 
in the Marshalsea prison, as suggested by 
the skull cap, the collar, the fetters, and 
shears which are figured in the illustration. 

In Newgate the cells were arranged in tiers, 
about nine feet by six. Inthe upper part of 
each cell was a window double grated, the 








TILE CRUELTIES IN THE MARSHALSEA PRISON: 
THE SICK MEN’S WARD. 


doors were four inches thick, and the strong 
stone wall was lined all round with planks 
studded with broad-headed nails. 
rack bedstead was in each cell. 
that the boldest criminals, who had affected 





A bar- | 
It was said | 


an‘air of indifference even at the moment of | 


sentence, were struck with horror, and burst | 


into tears when brought to these darksome, 
solitary abodes. 


| 


In the Fleet there were coffee rooms and | 
tap rooms, with large beer and wine cellars, | 


and ‘a dirty billiard table” in a large room 


over the chapel, kept by the prisoner who 
slept there. One night there was a wine 
club, the next night a beer club, and so on 
alternately, each lasting until one or two 
o’clock in the morning. In this prison there 
were two hundred and forty-three prisoners 
and their wives, including women not so 
honorable, and four hundred and seventy- 
five children. 


Wigpung 15 yrs , 
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In the King’s Bench Prison there were 
seven hundred and twenty-five children, and 
three hundred and ninety-five prisoners, men 
and women, who were charged five shillings 
a week for half a bed. 

The Clerks of the Assize charged all pris- 
oners who were burnt in the hand four shil- 
lings and eight pence; the same sum was 


| charged to those who were whipped, while 


those who were acquitted or discharged by 
proclamation were compelled to pay eight 
shillings and four pence; while for every one 
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as to whom a grand jury ignored a bill, the 
price was six shillings and four pence. In 
some of the circuits, as the Norfolk and Ox- 
ford Cirtuits, the charges were still higher. 
Until these charges were paid, the wretches 
were detained in prison, although the Act of 
14 Geo. III. directed that acquitted pris- 





effectual efforts at reform, strange proof of 
the stubbornness of British conservatism. 
As to gaoler’s fees, Fortescue, in his work 
De Laudibus Legum Angliae declared that 
it was a part of the oath ofa sheriff upon - 
entering into his office that he shall receive 
or take nothing of any other man than the 
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THE TORTURE OF THE BOOT AS APPLIED AT THE PRISON OP THE GRAND 
CHATELET, IN PARIS, IN 1777. ; 
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oners ‘“‘ shall be immediately set at large in 
open court.” 


It is not necessary to enter into further | 
| grievance of the subject, that no sheriff, 


detail. 


Such was the actual condition of prisons | 
It will be in- | 
teresting to turn back and ascertain from | 


at the time Howard wrote. 


some of the older authorities how long such 
a state of affairs had existed, not indeed with- 
out protest or remark, but without any 


| King by means or colour of his office. 


Lord 
Coke called it a fundamental maxim of the 
Common Law, to avoid all extortion and 


coroner, gaoler, or other of the King’s min- 
isters ought to take any fee or reward for 
any matter touching their offices but of the 
King only, 2 Co. Inst. 74, 176, 209. He 
adds that after this rule of the Common Law 
was altered by some Acts of Parliament, 
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which gave to the said ministers of the 
King fees in some particular cases to be 
taken of the subject, ‘‘it is not credible what 
extortions and oppressions have thereupon 
ensued; whereas before, without any taking 
at all their office was done, now no office at 
all was done without taking, the officers being 





the oppressions and extortions of gaolers, 
and feared that no remedy would be effec- 
tual as long as they were suffered to buy and 
sell their places. He pointed out that swarms 
of miserable men, necessitous and without the 
hope of redemption, after having suffered 
the penalty of the law for their crimes, were 


A COMMITTEE OF THE HOUSE OF COMMONS INQUIRING INTO THE CRUELTIES INFLICTED 
IN THE FLEET PRISON, 1729. 
Afier Hogarth, 


fettered with golden fees, as fetters to the 
suppression or subversion of justice.” 

So, too, in the “ Mirror of Justices,” C. 5 
Par. I, n. 53, itis said: “‘ It was an abuse that 
prisoners, or any of them, should pay any- 
thing for their entrance into or coming out 
of gaol.” Mr. Emlyn, in his interesting 
preface to the State Trials, written nearly 
fifty years before Howard’s book, alluded to 





obliged to undergo the severer punishment 
of perpetual imprisonment for the non-pay- 
ment of fees, a debt forced upon them with- 
out their consent, and often out of their 
power to discharge. ‘‘ How much better,” 
he suggested, ‘“‘ would it be for the public to 
allow the gaoler a reasonable salary instead 
of these perquisites, which arise from the 
miseries of the unfortunate, who are thereby 
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often necessitated to take dishonest and un- 
lawful methods to enable themselves to pay 
them.” 

In the same way, as to gaol deliveries, 
Lord Coke declared that it was a commission 
instituted by the law of the land, we homines 
diu- actineantur in prisona, but that they 
might receive plenam et celerem justitiam. 
He adds, that gaols ought to be delivered 
thrice a year, or 
oftener, if need be, 
4 Co. Inst. 168. 
He holds up to 
scorn the Abbot 
of St. Albans, who, 
having had the 
grant of a gaol 
and gaol delivery, 
was adjudged to 
have forfeited his 
franchise by an 
unreasonable de- 
lay in making de- 
livery of his gaol, 
3 Co. Inst. 43. 
This loftiness of 
sentiment was of 
little use, however, 
and of but little 
practical advan- 
tage to prisoners, 
who, after the law 
had_ discharged 
them, were still 
detained for fees 
which they could 
not pay. 

The inhuman use of chains and fetters as 


a means of extortion had attracted the at- | 


tention of the House of Commons as early as 
1728, when inquiring into the condition of 
the Fleet and Marshalsea prisons, but the 
practice continued to exist under the pre- 
tence that as gaolers were answerable for 
their prisoners, they ought to be allowed the 
use of proper means to secure them. Brac- 
ton (1. 3, fol. 105a) had said: Carcer ad 
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continendos homines, non ad puniendos haberi 
debet: prisons are designed only for the 
custody of prisoners, not for their punish- 
ment, unless as a part of their sentence. 
Fleta had declared: Custodes gaolorum 
poenam sibi commissis non augeant, nec eos 
torqueant, vel redimant, sed omni saevitia 
remota pietateque adhibita judicia debite 
exequantur. Lord Coke had said: ‘‘ Shackles 
about the feet 
ought not to be, 
but for fear of es- 
cape,” and again, 
the same oracle 
of the Common 
Law declared: 
“Where the law 
requireth that the 
prisoner should 
be kept zz salva 
et arcta custodia, 
yet that must be 
without pain or 
torment to the 
prisoner, which 
chains and fetters 
undoubtedly are.” 
And, when com- 
menting on the 
statute of West- 
minster, 2, Cap. 
11, by which the 
gaoler was _ per- 
mitted in a par- 
ticular case to put 
. irons on his pris- 
oner, he stoutly declared: “by the Com- 
mon Law it might not be done.” 

Yet notwithstanding this great array of 
adverse authority, the gaolers openly and 
notoriously inflicted upon prisoners awaiting 
trial torments more severe than the law in- 
flicted upon convicted felons. This method 
of proceeding Lord Coke compared to that 
of Rhadamanthus, “who first punisheth and 
then heareth; like as the Chief Captain did 
by St. Paul, first ordering him to be bound 
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in chains, and then demanding of him who 
he was, and what he had done.” 

At a later day, in Hale’s “ History of the 
Pleas of the Crown,” it was declared: “ Fet- 
ters ought not to be used, unless there is just 
reason to fear an escape, as where the pris- 
oner is unruly, or makes an attempt to that 
purpose ; otherwise, notwithstanding the com- 
mon practice of gaolers, it seems altogether 
unwarrantable and contrary to the mildness 
and humanity of the laws of England, by 
which gaolers are forbid to put their pris- 
Oners to any pain or torment.” 

Mr. Emlyn fully recognized the evil con- 
sequences of the common management of 
gaols. He denounced them as schools and 
nurseries of roguery and wickedness, rather 
than proper places for correction and amend- 
ment, where raw offenders, with some sense 
of shame and modesty, soon became impu- 
dent and hardened villains, well instructed 
in the theory, and experienced in the practice 
of crime. The keepers, interested in the 
sale of liquors, found their account in pro- 
moting rioting and debauchery. 

Contagious distempers raged violently in 
many gaols, spreading their infection to the 
very courts where the prisoners were brought 
to trial, to the great hazard of judges, juries, 
counsel and idle spectators. Baker, in his 
Chronicle, records an instance in the twen- 
tieth year of Queen Elizabeth at the Oxford 
Assizes, “‘ when the prisoners brought such 





a stench with them into court, that the Lord 
Chief Baron Bell, the sheriff, several counsel, 
almost all the jurors, and near three hundred 
others, died within the space of forty hours 
after it.” 

A more recent instance occurred in the 
death of Chief Baron of the Exchequer, 
Thomas Pengelly, who owed his talents and 
his origin to an amour of the Protector 
Richard Cromwell. A florid speaker and a 
bold advocate, he had been appointed to the 
bench in 1726, and as a judge exhibited 
patience and firmness, as well as knowledge 
and discrimination. While on the Western 
Circuit, some prisoners were brought from 
Ilchester for trial at Taunton, and the con- 
tagion spread by their presence caused the 
death of some hundreds of persons, among 
whom was the Chief Baron.. I have never 
looked at his portrait, with its strong but 
not unkindly features, without reflecting upon 
his dreadful fate, and the unhappy condition 
of the wretched men who had appeared be- 
fore him. He isto be remembered not only 
as a victim of the shocking system prevailing 
in the gaols, but as a humane and enlightened 
philanthropist, who left by his will a consid- 
erable sum for the discharge of prisoners 
confined for debt. His picture fitly closes 
this imperfect sketch. In future papers, it 
is my purpose to trace some of the features 
of early criminal law, and the steps taken to 
ameliorate the criminal code. 
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SOME THINGS ABOUT THEATRES. 


II. 


By R. VasHon ROGERS. 


RIGINALLY theatres were established 
in England by letters patent from the 
Crown; but licenses were not needed when 
the servants of the royal family or the great 
nobles acted plays in the houses of their 
masters. In time unprivileged theatres 
gradually arose, so that an Act was passed 
in. the reign of George II. (10 Geo. II. Cap. 
28) which made it impossible to establish 
any theatre, except in Westminster and in 
place where the King should reside, except 
by special act of parliament. This con- 
tinued to be the law until 1843, when free 
trade in theatres, subject to the conditions 
imposed by the act, was established. From 
the days of Elizabeth, an officer of the State 
has been the censor of the drama; all traces 
of censorship over other books and writings 
in England has long since disappeared. By 
the act of 1843, every new play, and every 
new act or scene in a play, must, before 
production, be submitted to and allowed by 
the Lord Chamberlain, under forfeit of £50, 
and the revoking of the license of the 
theatre. We are told that the discretion 
of this high functionary, as well as of his 
subordinate, the examiner of stage plays, 
has, on the whole, been wisely exercised 
(seeing he has to consider the dresses of the 
actresses, etc., etc., in the interest of public 
morals); occasionally, however, Jove nodded, 
as when during the illness of George III. 
the performance of King Lear was forbidden, 
and when George Colman showed marked 
antipathy to the use of such good words as 
‘‘ heaven,” and “ angels.” 

In the Chapter House, Westminster, is 
the license granted by James I. to William 
Shakespeare and others: after the usual 
formal commencement it goes on thusly: 





‘“Know ye that we of our speciall grace, 
estemm, knowledge and meere motion have 
licensed and authorized and by these pres- 
ents doe license and authorise these our 
servants, Lawrence Fletcher, William Shakes- 
peare, Richard Burbage, e¢ a/., and the 
rest of their associates, freely, to use and 
exercise the arte and faculty of playing 
Comedies, Tragedies, Histories, Interludes, 
Moralls, Pastoralls, Stage plaies and such 
other like as they have already studied or 
hereafter shall use or studie, as well for the 
recreation of our loving subjects as for our 
solace and pleasure, when we shall thinke 
good to see them during our pleasure; and 
the said Comedies, (etc. ) to shew and exercise 
publiquely to their best commoditie, when 
the infection of the plague shall decrease, as 
well within theire now usuall howse called 
the Globe, within our County of Surrey, as 
within anie towne halls or moat hall, or 
other convenient places within the liberties 
and freedome of any other citie, etc., etc.” 
Then the trusty counsellor, to whom the 
license is addressed, is told not to molest or 
hinder them, but aid them, if any wrong be 
offered them, and to allow them the usual 
courtesies. 

In Lord Campbell’s time the Covent 
Garden Theatre Company acted under a 
patent, dated the fifteenth of January, 14th 
of Charles II., granted to Sir Wm. Davenant, 
whereby he, his heirs, executors. adminis- 
trators and assigns are authorized to erect a 
new theatre in any place within the cities 
of London and Westminster, or the suburbs 
thereof, and to gather together, entertain, 
govern, privilege, and keep a company 
of players to exercise and act tragedies, 
comedies, plays, operas, and other perform- 
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ances of the stage therein, who were to be 
the servants of his Majesty’s dearly beloved 
brother James, Duke of York, and to take 
and receive of such as shall resort to see or 
hear any such plays, scenes, and entertain- 
ments whatsoever, such sum or sums of 
money as either have accustomably been 
given and taken in the like kind, or shall be 
thought reasonable by him or them in re- 
gard of the great expense of scenes, music, 
and such new decorations as have not been 
formerly used. The patent then prohibits 
the exhibiting of plays by all others besides 
this company and a company to be estab- 
lished by T. Killigrew, Esq., and called The 
King and Queen’s Company; directs that 
no actor ejected by one of these companies 
shall be received into the other, without the 
consent of the company whereof he was a 
member, signified under hand and seal; 
grants permission for women’s parts to be 
represented by men; requires.such plays to 
be purged of all scandalous and offensive 
passages, and concludes with a non obstante 
clause giving full effect to the patent, ‘ any 
law, statute, act, ordinance, proclamation, 
provision, or restriction, or any other matter, 
cause, or thing whatsoever to the contrary, 
in any wise notwithstanding” (2 Camp. 
359, note A). 

So much for the history of the theatre 
from a legal point of view; now, for a con- 
sideration of, Firstly, the respective rights 
of theatre-goers, of theatrical managers and 
‘sik lik persones,” as Queen Mary’s statute 
puts it; secondly, rows between managers 
and actors. 

Firstly, As to the rights of the theatre- 
goers and the managers. If one has a ticket 
of admission, has he the right to get into 
and stop in the theatre, even though the 
manager wishes to prevent? Mr. Taylor, 
in 1799, became the possessor, for a valuable 
consideration, of a silver ticket, which en- 
titled him to free admission to the King’s 
Theatre, in the Haymarket, London, and to 
see all operas, exhibitions, and other public 





entertainments (concerts of ancient music ex- 
cepted) there to be held during the twenty- 
one years stretching from June, 1792 to 
June, 1818. Mr. Taylor attended the per- 
formances as his soul listed, without let or 
hindrance, until January 17, 1813, when the 
proprietor refused to let him enter without 
fresh payment. The plaintiff rushed into 
court, and got a decision to the effect that 
a beneficial license to be exercised upon 
land is, valid, although not granted by deed 
or in writing; and that such a license 
granted for twenty-one years, for valuable 
consideration, and acted upon, cannot be 
countermanded; and, lastly, that he was 
entitled to exercise the license granted him, 
and evidenced by his silver ticket, and enter 
the theatre without pay, and that he had a 
right to sue the hostile manager for dis- 


turbing him in his right. (Taylor v. Waters, .. 


7 Taunt. 373). 


This decision seems clear enough, but 
Mr. Moak lays down the law thus: “ The 
manager of a theatre who has sold a ticket 
for a seat at a performance, may revoke the 
license granted by the sale of the ticket, and 
is not a wrong-doer in refusing to allow the 
holder to occupy the seat; at furthest he is 
liable only for breach of the contract.” 
(Moak’s Underhill on Torts, p. 446). To 
maintain his position he quotes Wood v. 
Leadbitter, 13 M. & W. 838, as overruling 
Taylor v. Waters; Macrae v. March, 12 
Gray, 211; Burton v. Scherpf, 1 Allen, 133; 
Waterman on Trespass, Sec. 1793; Cooley 
on Torts, 285, 306. The trouble that Wood 
got into was this: he was fond of horse- 
racing, and he bought a ticket of admission 
to the grand-stand, to view the Doncaster 
races, some fifty years ago. He paid a 
guinea for his ticket, and was in the en- 
closure around the stand, to which the ticket 
admitted him, when he was spied by the 
Earl of Eglintoun, the steward, who, on 
account of some alleged shady transaction, 
ordered his myrmidon, Leadbitter, to ask 
him (Wood) to leave, and to tell him that 
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leave he must, “ will he, nill he.” Leadbitter 
did his lordship’s behest, but Wood would 
not go, so after a reasonable time, Leadbitter 
put him out, or to use the classic expression 
of the defence, molliter manus imposuit, and 
Wood, finding himself outside the desired 
haven, without his guinea, which had not 
been offered to him, brought an action for 
assault and false imprisonment; but he was 
no more successful in getting a verdict than 
he was in getting on the grand-stand. 

Early in the eighties a colored man and 
his wife purchased tickets for reserved seats 
in a theatre. They entered the street 
door, but were refused further admission 
and were forcibly ejected by the attendants. 
The husband appealed to the courts for 
justice and for damages, and the Supreme 
Court of Pennsylvania gave him the price 
of his tickets, the loss occasioned by his 
wife’s illness (brought on by the rough 
ejectment), and all the expenses he was 
put to in consequence of the wrongful 
treatment. The Court said: ‘“ Whether the 
tickets conferred merely a license or some- 
thing more is immaterial. If they gave 
only a license to enter the theatre, and 
remain there during the performance, it is 
very clear that the agents of the defendants 
had no right to revoke it, as they did, and 
summarily eject @gg¥ and his wife from the 
building in such a manner as to injure her. 
We incline to the opinion however that as 
purchasers and holders of tickets for partic- 
ular seats, they had more than a mere 
license. Their right was more of the 
nature of a lease entitling them to peace- 
able ingress and egress and exclusive pos- 
session of the designated seats during the 
performance on that particular evening.” 
(Drew v. Peer, 93 Pa. St. 264). This seems 
to us a very sensible view of the whole mat- 
ter. 

In Louisiana a verdict was sustained of 


$300 against the proprietor of a theatre 
for refusing a man admission because he 
was colored. 


(Joseph v. Bidwell, 28 La. 








Ann. 382.) In Illinois the law is similar. 
(Baylis v. Carry, 11 Ill. App. 287.) 
But away down in Missouri, there being 
no State legislation on the subject, it was 
held that the provisions of the Fourteenth 
Amendment did not apply to the rules of 
a theatre reserving certain seats for the 
exclusive use of white people. (Young vs. 
Judah, 35 Cent. L.J. 269.) 

_ Sometimes a genuine mistake is made 
about the sale of tickets for reserved seats ; 
in such cases, if the management is civil 
about it, the disappointed ticket-holder 
must be philosophical. So a Pennsyl- 
vania Court decided. A visitor had en- 
tered and taken a seat in that part of the 
house for which his ticket was sold; an 
usher at once notified him that that particular 
seat was taken and tendered an equally 
good one near by, the man refused to 
move and so was forcibly ejected. The 
judges told him that he could not main- 
tain an action of assault, if the seat in 
question had been actually and in good 
faith sold to some one else. (Common 
*%. Powell, 10 Phila. 180.) 

If three persons are told on entering a 
theatre that there is room, when in fact 
there is not, their proper course is to 
leave and demand the return of their 
money; they are not justified in getting 
into a private box, and if they do, the 
proprietor may remove them, using no 
more force than is necessary. (Lewis v. 
Arnold, 4 C. & P. 354.) 

Although a proprietor of a theatre ad- 
vertises a sale of reserved seats at certain 
prices he may yet, without damage to 
himself, refuse to sell certain of the seats 
even if asked for. We mean danger 
through the action of the courts; what 
a wild Westerner would do we trow not. 
(Pearce v. Spalding, 12 Mo. App. 141.) 
The proprietor has a right to make the 
admission tickets ‘‘ not transferable,” and 
if this be done neither the original ticket 
buyer nor the transferee can recover back 
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the price when admission is refused the trans- 
feree. (Parcell v. Daly, 19 Abb. [N.Y.] N. 
Cas. 310.) The lessee of a private box at a 
theatre may be taxed in respect thereof when 
the law allows a rate to be laid on every per- 
son who inhabits, holds, occupies, possesses 
or enjoys any building, tenement or hered- 
itament, and that although the proprietors 
of the theatre are also taxed. (Reg. v. St. 
Martins-in-the-Fields, 3 Q.B. 204.) 

Sometimes theatre-goers feel compelled to 
give expression in a strong way to their ideas 
anent the performers, and sometimes the 
managers do not like what is said or done 
and ask the opinion of the courts in the 
matter. Gertrude Mara was engaged at 
great expense at Ashley’s theatre: Mr. 
Harrison published some libels about her, 
so that she refused to sing, fearing she 
would be hissed and ill-treated. The hopes 
of his gains being gone, Ashley took the 
advice of the town clerk at Ephesus, availed 
himself of the open law, found deputies and 
impleaded with Harrison. But Kenyon 
C.J., thought the injury complained of was 
too remote, and said the action would not 
lie; although he considered that if Madame 
Mara felt injured, she herself might sue 
successfully. (Ashley v. Harrison, 1 Esp. 
48.) Neri went further than did Harrison; 
he thrashed Breda, a singer engaged by 
Taylor; Taylor complained of the act 
per quod servitium amisit; but got noth- 
ing. (Taylor vs. Neri, 1 Esp. 386.) 

Such extreme measures as the above 
should seldom be used. However, “the 
theatre-going public have a right to ex- 
press their free and unbiased opinions on the 
merits of the performers who appear on the 
stage.” This judgment was drawn out by 
Gregory, who in 1843 was playing Hamlet at 
Covent Garden Theatre; the Duke of Bruns- 
wick and others of the audience hooted, 
hissed, groaned, yelled and made such an 
uproar that it was to all intents and pur- 
poses the tragedy of Hamlet with the Prince 
of Denmark left out; Gregory could not be 





heard, understood or appreciated. The actor 
sued for £5000 damages, but the defendant 
got the verdict, and the plaintiff naught but 
the expression of judicial opinion above 
quoted, with the rider that parties have no 
right to go to a theatre and by a precon- 
certed plan make such a noise that an actor, 
without any judgment being formed of his 
performance, should be driven from the 
stage; and if two persons are shown to have 
laid such a plan to deprive a would-be actor 
of the benefits which he expected to result 
from his appearance on the stage, they are 
liable to an action for a conspiracy. (Greg- 
ory v. Duke of Brunswick, 1 C. & K. 24.) 
Sir James Mansfield, some forty years before 
this had said: “ If any body of men were to 
go to a theatre with the settled intention of 
hissing an actor, or even of damning a piece, 
there can be no doubt that such a precon- 
certed scheme would amount to a conspiracy 
and that the persons concerned might be 
punished.” (Clifford v. Brandon, 2 Camp. 
358.) 

(This is a parenthesis and may be skipped 
without any injury to the reader. By the 
way, this case of Clifford, Esq., is rather in- 
teresting. It appears that on the evening 
of the arrest for which he brought his 
action, this gentleman, of great eminence at 
the Bar, went to Covent Garden Theatre; a 
good deal of noise and confusion had pre- 
vailed there for several nights because the 
prices of admission had been raised and the 
public had been excluded from the private 
boxes that had been let for the season. 
Lord Campbell tells us that on the occasion 
in question, the performance on the stage 
was inaudible, the spectators sometimes 
stood on the benches and at other times 
sat down with their backs to the perform- 
ers; during the acts “ God Save the King” 
and “ Rule Britannia” were sung by persons 
in different parts of the house; horns were 
blown, bells were rung and rattles were 
sprung, placards were exhibited urging re- 
sistance to the oppression of the managers; 
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and a number of men wore on their hats the 
mystic letters “O. P.” and “N. P. B.” (Old 
Prices and No Private Boxes). There were 
sham fights in the pit, but no violence was 
offered to any one and no injury done to the 
theatre. One witness said, the affair was 
like a quarrel among a thousand drunken 
sailors. Best, Sergeant, said the audience 
was more amused with what was going on 
than they would have been with the per- 
formance; the Judge remarked that the 
scenes were a disgrace to the country and 
tended to bring the English nation back to 
a state of barbarism. When Mr. Clifford 
entered upon this wild scene there was a 
cry, ‘“ There comes the honest counsellor,” 
and a passage was opened for him and he 
went and seated himself in the centre of the 
pit. His hat was soon ornamented with the 
“QO. P.” sign; his conduct was most exem- 
plary, he took no part in the disturbance, in 
fact he persuaded one sitting near him from 
giving a solo on a trumpet; yet as he was 
quietly going home he was arrested by the 
order of the defendant, the box-keeper, and 
carried off to Bow Street; the magistrate 
discharged him, however. Sergeant Best 
acted for him at the trial and recovered from 
the jury a verdict of £5, although Mansfield 
C.J., who presided at the trial, asked the 
jury to consider a lot of knotty, disagreeable 
questions, such as ‘‘ Why was his entrance 
saluted with the exclamation, ‘Here comes 
the honest counsellor?’ How had he de- 
served this peculiar panegyric? (Note the 
sarcasm of those words; why do so many 
judges delight in kicking the ladder by 
which they have risen?) How came it that 
a word from him was sufficient to prevent a 
man from blowing a trumpet? Why did he 
go to the theatre? Was it to see the play? 


Did he know the meaning of the letters O. 
P.?” So much by way of digression; now 
to resume the golden thread of our dis- 
course. ) 

In fact, Macklin, in 1775, was playing 
Shylock; Leigh and a number of others ar- 





ranged to hiss him whenever he appeared 
on the stage, whereupon he indicted them 
before Lord Mansfield for unlawfully, wick- 
edly, riotously and tumultuously making a 
great noise, tumult, riot and disturbance to 
prevent his playing and to ruin him in his 
profession. The accused were found guilty; 
Macklin was satisfied with his victory and 
declined to call them up to receive judg- 
ment, especially as they consented to pay 
all his law expenses, take £100 worth of 
tickets for his next benefit, and another 
£100 worth for his daughter’s benefit. This 
was a comic ending to the affair that the 
noisy fellows had not anticipated. (Rex v. 
Leigh, 1 C. & K. 29, note “A”.) The opin- 
ions of Englishmen are not of much weight 
in this year of grace, especially of a Tory 
like Mansfield, So we hasten to back up our 
position with the words of an Irish Chief 
Justice: in Rex v. Forbes (1 Craw. & Dix, 
Circuit Cases), Bushe C.J. said: ‘“‘ The rights 
of an audience at a theatre are perfectly well 
defined. They may cry down a play or 
other performance which they dislike, or 
they may hiss or hoot the actors who de- 
pend upon their approbation or caprice. 
Even that privilege however is confined 
within its limits. They must not break the 
peace, or act in such a manner as has a ten- 
dency to excite terror or disturbance. Their 
censure or approbation, although it may be 
noisy, must not-be riotous. Thatcensure or 
approbation must be the expression of the 
feelings of the moment; for if it be pre- 
meditated by a number of persons confed- 
erated beforehand to cry down either a per- 
formance or an actor, it becomes criminal. 
Such are the limits of the rights of an audi- 
ence, even as to actors and authors.” And 
we are told by high American authority that 
French decisions say, that a person has at a 
theatre as much right to express disappro- 
bation as others have to express approbation. 
(32 A.L.J. 401.) 

The benefit of humility and of the willing- 
ness to take a low seat has been proved even 
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among theatre-goers. A man in Philadel- 
phia took a front seat in a theatre to witness 
an exhibition on the trapeze by some star 
acrobats. One of the performers missed his 
hold, and ere he struck bottom, hit and in- 
jured the onlooker in question. The for- 
wardness of the plaintiff was not allowed to 
defeat his right to recover damages for the 
injury occasioned by this falling star. (Fox 
v. Dougherty, 2 W.N.C. 417.) On the 
other hand when the bust of Benjamin 
Franklin (which was being used for decora- 
tive purposes in a public hall in Boston at 
the reception of the Russian Grand Duke 
Alexis), on the singing of the “ Old Hun- 
dred” came down in a rushing manner upon 
the shoulder of a lady right below, doing her 
considerable injury, she asked the courts for 
other and more healing damages in vain. 


MNO LN LONG 


If the lady had kenned all about it (as Mr. 
Irving Browne would probably say), and 
had shown negligence on the part of the 
city, in the arrangement of the bust, the ver- 
dict might have been otherwise. (Kendall 
v. City of Boston, 118 Mass. 234.) 

Lord Mansfield gave it as his opinion that 
the proprietors of a theatre have a right to 
manage their property in their own way and 
fix what prices of admission they think most 
for their own advantage ; so it is consolatory 
to the poor fathers of large families to be in- 
formed by the same learned judge that 
theatres are not absolute necessaries of life, 
and any person may stay away who does 
not approve of the way in which they are 
managed. (Clifford v. Brandon, 2 Camp. 








page 363.) 


+S a 
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THE MASSACHUSETTS 


By JAMES 


HAT a few facts gathered together 

while aiding in the completing of a 
set of the Acts and Resolves of Massachu- 
setts will be of interest to those of my 
brother lawyers with antiquarian tendencies, 
I make no doubt. 

It seems incredible that the political and 
judicial history of the Commonwealth should 
have been so little thought of, that, for over 
a hundred years, the records were blown 
out from the State House a leaf for every 
breeze; that there had been no apparent 
thought that these leaves made up the his- 
tory of the political and social life of the 
Province and Commonwealth from its germ 
through its ever varying forms to the recent 
past; and that future generations might 
rightfully claim a complete record of their 
past legislation. Yet so itwas. Legislature 
after Legislature had been requested to give 
the matter their earnest consideration, but 
with little or no material results until 1865. 
Until the purchase in that year of the almost 
perfect collection of a private citizen, Ellis 
Ames, Esq., of Canton, and the addition 
thereto in 1866 of the manuscript from the 
General Court Records by a commission ap- 
pointed by the Legislature in 1865, there 
had been no complete collection of the early 
editions of the public Acts of the Province 
of Massachusetts Bay. 

The work of this Commission of 1865 is 
practically complete. Five volumes of about 
a thousand pages each have been printed, 
bringing together in the same volume the 
“Resolves” and the ‘Acts and Laws” 
passed in the period 1692 to 1780 and origin- 
ally published separately. There are also two 
appendix volumes, the second of which has 
been printed, while the first is now being pre- 
pared, losses by fire having set it back. 
Thirty years have been nearly consumed in 
the preparation of this work, one of the orig- 





ACTS AND RESOLVES. 
A. SAXE. 


inal commission, Abner C. Goodell, still 
superintending it. It is entitled, ‘‘ The Acts 
and Resolves of the Province of Massachu- 
sett’s Bay.” 

The pagination of the Acts and the Re- 
solves in the original copies began anew with 
every session ; the reprint is paged as a new 
book, throughout. As to enumeration of 
chapters, the Acts and Laws were accord- 
ing to the sovereign’s reign, our ancestors 
often finding they had recorded in the 
reign of one king, when “the king is dead, 
long live the king” had been sung some two 
or three months before the news reached 
them. Inthe reprint the Acts and Laws are 
numbered for the political year according to 
the assemblies in which enacted. Under the 
Charter more than one assembly might sit 
in one year, but under the Constitution only 
one. At the end of each Act is the date 
of its passage and publication. The Re- 
solves are numbered according to the ses- 
sions as in original copies. 

It is interesting to know that the Laws and 
Resolves of every session were published in 
the early 18th century by being read in the 
market place on some set day. Now, pub- 
lication is by printing and distribution to the 
towns. 


By the 104th chapter of the Resolves of 
1889, the Secretary of the Commonwealth 
was empowered to collect and publish in the 


| form of the present “ blue books,” all the 
| Acts and Resolves of the General Court from 
| the adoption of the Constitution in 1780 to 





| 1806, at which latter time full publication of 


the Acts and Resolves began to be made. 
As a result, a first volume appeared in 1890. 
and two more have since been published, 
bringing the reprint up to 1785. The pagi- 
nation of the reprint forgets the early paging. 
The enumeration of the Acts is by the polit- 
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ical year, the original session and chapter 
appearing in parentheses at the head of each 
chapter, and at the end of the chapter, instead 
of the date of passage and publication, its date 
of approval. The Resolves are numbered 
according to session as in the originals. 

On the 9th April, 1839, the Secretary of 
the Commonwealth was empowered to pub- 
lish, at the close of each session, all the laws 
and resolves and others, general and special, 
in one volume not limited by the number of 
pages. The work of the commission of 
1865 and the empowering Act of 1889, relat- 
ing to the Acts and Resolves from 1692 to 
1806, follows as far as practicable the plan 
pursued in the publication of the Acts and 
Resolves from 1839 to the present day. 
The period therefore of 1806 to 1839 has 
not been considered, and these separate 
sessions of the Acts and Resolves are very 
rare, and every year more difficult to find. 
I believe the three best collections covering 
this period belong to the State House 
Library, the Social Law Library and to 
Heman W. Chaplin, Esq., respectively, and 
the best one to the private citizen. 

Before considering the period 1806 to 
1839 we must glance at an octavo edition 
covering the period 1776 to 1806, whose 
first printers were Edes & Son. A prelim- 
inary volume, entitled, “The Revolution 
Period,” first appeared. It was paged 
throughout, and, until March 14, 1776, the 
top of the page read: “In 50th year of the 
reign of Geo. 3d King etc.” But after the 
Test Act ‘‘ In the year of our Lord” became 
the reading. Vol. I. begins after this, and 
the period is covered in three volumes for 
the Laws, and eleven yolumes for the Re- 
solves. The pagination of the Laws is 
regular to end of volume, while the enumera- 
tion of the chapters is according to the 
session. The Resolves on the other hand 
are paged each session, except in one year, 
1778-1780, when the paging was according 
to the political year; their chapters they 
enumerated by sessions. 


-420, Jan., 421 to 510. 





| 
| 
| 
| 


After making a general statement applic- 
able to both Laws and Resolves, namely, 
that there are supposed to be three sessions 
in the political year, called from their initial 
month, May, October and January, and that 
the October session only occasionally ap- 
pears, we must consider the Laws and Re- 
solves separately. We begin with the Laws 
whose first volume, numbering from the 
Edes Edition, is Volume 4. 

Volume 4 begins with the May session of 
1806 and is very irregular; it covers three 
political years, to January, 1809, and is made 
up of seven sessions. Its pagination is most 
irregular. May, I to 29, Jan., I to 130, 
May, I to 72. Now, these three sum up 
231 pages, and Jan. begins with 237 and 
goes to 392, May, 393 to 415, Oct., 417 to 
There is a complete 
index for all seven sessions at end of Jan., 
1809, session. The enumeration of the 
chapters is also very peculiar. Until Jan., 
1808, there were no numbers, but they were 
distinguished merely by date when passed, 
which was printed at the end of the Act. 
Then Jan., 1808, begins its enumeration with 
XLVII-CXXXIX, May, 1808, I-CII, and 
May, 1809, and Jan., 1810, I-CX XVIII; that 
is, first by date, second by session, and 
finally, by political year. 

Vol. 5 covers three political years, from 
May, 1809, to January, 1812, and is made up 
of six sessions. The paging is regular and 
there is a complete index at the end of Jan- 
uary, 1812. May, 1 to 47, Jan., to 226, 
May, to 254, Jan., to 382, May, to 510, and 
Jan., to 618. Enumeration of chapters is 
according to political year. 

Vol. 6 covers three political years, from 
May, 1812, to January, 1815, and is made up 
of eight sessions. The paging is regular, 
and there is a complete index at the end of 
January, 1815. May, I to 132, Oct., to 148, 
Jan., to 222, May, to 308, Jan., to 478, May, 
to 560, Oct., to 584, Jan., to 694. Enumera- 
tion of chapters is according to the political 
year. 
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Vol. 7 covers three political years, from 
May, 1815,to January, 1818, and is made up 
of six sessions. The paging is regular and 
there is a complete index at the end of the 
third year. May, 1 to 39, Jan., to 184, 
May, to 282, Nov., to 386, May, to 456, and 
Jan., to 656. Notice that a November ses- 
sion appears in place of January. Enumera- 
tion of chapters is according to the political 
year. 

Vol. 8 covers four political years, from 
May, 1818, to January, 1822, and is made up 
of nine sessions, a short April session ap- 
pearing beween January and May, 1821. 
The paging is regular and there is a com- 
plete index at the end of the fourth year. 
May, I to 60, Jan., to 203, May, to 306, 
Jan., to 430, May, to 480, Jan., to 562, 
April, to 566, May, to 612, Jan., to 751. 
The enumeration of chapters is according 
to the political year. 

Vol. 9 covers three political years, from 
May, 1822, to January, 1825, and is made up 
of six sessions. The paging is regular, and 
there is a complete index at the end of third 
year. May, I to 36, Jan., to 203, May, to 
262, Jan., to 414, May, to 470, Jan., to 664. 
The enumeration of the chapters is according 
to the political year. 

Vol. 10 covers three political years, 
from May, 1825 to January, 1828, and is 
made up of six sessions. The paging is reg- 
ular. May, 1 to 104, Jan., to 336, May, to 
383, Jan., to 588, May, to 623, Jan., to 884. 
There is an index at the end of every ses- 
sion, and a complete one at the end of the 
third year. The enumeration of the chapters 
is according to the political year. 

Vol. 11 covers three political years, 
from May, 1828, to January, 1831, and is 
made up of six sessions. The paging is 
regular. May, I to 50, Jan., to 230, May, to 
294, Jan., to 486, May, to 521, Jan., to 723. 
There is a complete index at the end of the 
third year. The enumeration of the chapters 
is according to the political year. 

Vol. 12 covers ¢wo political years, from 





| May, 1831, to January, 1833, and is made up 


of three sessions. The paging is regular. 
May, 1 to 165, Jan., to 489, and Jan., to 
835. There is a complete index at the end 
of the second year. The enumeration of the 
chapters is according to the political year. 

Vol. 13 covers three political years, 
from January, 1834, to January, 1836, and is 
made up of four sessions. The pagination 
is regular. Jan., 1 to 300, Jan., to 552, 
Sept., to 562, and Jan., to 1015. There is 
one complete index at the end of the third 
year. The enumeration of chapters is ac- 
cording to the political year. 

Vol. 14 covers two political years, from 
January, 1837, to January, 1838, and is made 
up of two sessions. The paging is regulag. 
Jan., 1 to 284, and Jan.,to 518. There isa 
complete index at the end of the second 
year. The enumeration of the chapters is 
according to the political year. 

The Resolves begin this period with Vol- 
ume I2 according to the volume numbering 
of the octavo edition. 

Vol. 12 covers four political years, from 
May, 1806, to January, 1810, and is very 
irregular. It is made up of nine sessions, 
and the paging is irregular. May, I to 30, 
Jan., 1 to 70, May, I to 57, Jan., 59 to 152, 
May, to 204, Nov., to 220, Jan., to 302, 
May, to 368, Jan., to 477. There is no com- 
plete index at the end of the fourth year, 
but indices after first, second, fourth, fifth, 
seventh, eighth and ninth sessions. The 
enumeration of the chapters is by session 
through two sessions, then by two political 
years, then by one political year. 

Vol. 13 covers two political years, from 
May, 1810, to January, 1812, and is made up 
of four sessions. The paging is regular. 
May, I to 62, Jan.,to 177, May, to 268, and 
Jan., to 409. There is a complete index at 
the end of the second year. The enumera- 
tion of chapters is according to the political 
year. 

Vol. 14 covers three political years, 
from May, 1812, to January, 1815, and is 
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made up of eight sessions. The paging is 
regular. May, 1 to 72, Oct., to 108, Jan., 
to 222, May, to 243, Jan., to 482, May, to 
558, Oct., to 579, and Jan., to 670, There 
is a complete index at the end of the third 
year. The enumeration of the chapters is 
according to the political year. 

Vol. 15 covers four political years, from 
May, 1815, to January, 1819, and is made up 
of eight sessions. The paging is regular. 
May, I to 80, Jan., to 208, May, to 279, 
Nov., to 406, June, to 466, Jan., to 576, 
May, to 602, and Jan., to 740. There is a 
complete index after 740. The enumeration 
of the chapters is yearly during first two 
years and biennially during the last two 
years. 

Vol. 16 covers five political years, from 
May, 1819, to January, 1824, and is made up 
of eleven sessions. The paging is regular. 
May, 1 to 88, Jan., to 205, May, to 271, 
Jan., to 312, April, to 313, May, to 385, 
Jan., to 489, May, to 557, Jan., to 615, 
May, to 674, Jan., to 743. There is acom- 
plete index after 743, and a single index after 
every session. The enumeration of the 
chapters is by the political year. 

Vol. 17 covers four political years, from 
May, 1824, to January, 1828, and is made up 


of eight sessions. The paging is regular. 





May, 1 to 81, Jan., to 180, May, to 238, 
Jan., to 375, May, to 433, Jan., to 572, 
May, to 621, and Jan., to 733. There is a 
complete index after 733, and several single 
session indices. The enumeration of the 
chapters is by the political year. 

Vol. 18 covers three and a half polit- 
ical years, from May, 1828, to May, 1831, 
and is made up of seven sessions. The pag- 
ing is regular. May, 1 to 69, Jan., to 160, 
May, to 208, Jan., to 376, May, to 431, 
Jan., to 590, May, to 657. There is acom- 
plete index at the end of 657. The enumera- 
tion of chapters is according to the political 
year. 

Vol. 19 covers three political years, 
from January, 1832, to January, 1834, and 
is made up of three sessions. The paging 
is regular. Jan., 1 to 234, Jan., to 544, and 
Jan., to 718. There is a complete index 
after 718. The enumeration of the chapters 
is according to the political year. 

Vol. 20 covers four political years, from 
January, 1835, to January, 1838, and is made 
up of five sessions. The paging is regular. 
Jan., 1 to 204, Sept., to 244, Jan., to 424, 
Jan., to 598, Jan., to 773. There is a com- 
plete index after 773. The enumeration of 


the chapters is according to the political 
year. 
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THE COURT OF STAR CHAMBER. 


By Joun D. Linpsay. 


HE method of compelling the attend- 

ance of defendants before the court 

is thus described in a contemporaneous 
work : — 


«« And those that be sued there bee called by 
a Subpena to appear before the King and his 
Councell, at a day mentioned in the writ. And 
the which day if hee make default, then upon 
oath taken that the partie was served with the 
Subpena, there shall issue out an Attachment, 


.upon the which if he be taken and doe appeare, 


hee shall bee committed to the Fes, by the 
discretion of the court. If hee bee not taken, 
nor yeeld himselfe, there shall then issue out a 
Proclamation of Rebellion, with Commandment 
to apprehend him, and to have his body before 
the King, and his Councell, at the day set 
downe in the writ. At the which if he appeare 
hee shall be committed to the Fie¢. But if he 
appeare gratis upon the Proclamation, or upon 
the Attachment, the contempt will not bee so 


%; 





heinous, if hee have any reasonable excuse. | 
| vengeance. * 
Proclamation, there shall goe out an Commission | 


And upon his default or appearance upon the 


of Rebellion, which appeareth hereafter in this 
Treatise. 

“Note that if the partie doe gra#s yeeld him- 
selfe upon Proclamation hee shall bee bound by 
obligation to the King before the Master of the 
Office of this court, to appeare at everie Session 
of the Lords untill hee bee discharged.” ' 


Its procedure was founded upon an in- 
formation, generally drawn up by the At- 
torney-General, in which the charge was 
set forth after the style of a bill in chan- 
cery. 

The defendant put in his answer also in 
the form of an answer in chancery. 

He might be examined upon interroga- 
tories, and was liable to be required to take 


?The Court of Starre-Chamber, and matters before the 
King’s Council, London, 1641. 





what was called the ex-officio oath. This 
was an oath in use in the ecclesiastical 
courts, by which the person who took it 
swore to make true answer to all such 
matters as should be demanded of him. 
This oath was always held in great popular 
disfavor, and its unpopularity is well shown 
in the Lilburn case referred to hereafter. 

The evidence of witnesses was given upon 
affidavit. 

When the case was ripe for hearing it 
came on for argument much in the way in 
which Equity cases are argued in these 
days. The parties appeared by counsel; 
the information, answer and depositions 
were read and commented upon; and fin- 
ally each member of the court pronounced 
his opinion and gave his judgment separ- 
ately. 

Queen Elizabeth made great use of the 
Star Chamber as an instrument of royal 


On one occasion Arthur Guntor, a re- 
tainer of Philip Howard, Earl of Arundel, 
then the jealous rival of Robert Dudley, 
Elizabeth’s favorite, for the hand of the 
Queen, was brought before the Star Cham- 
ber on the information of one of Dudley’s 
servants to answer for the evil wishes he had 
expressed of the favorite, for standing in the 
Earl’s way. Guntor confessed to having in- 
dulged in some gossip, and was dismissed 
with a reprimand and caution. 

Arundel, himself, who incurred Elizabeth’s 
displeasure because of his reconciliation with 

‘Elizabeth regarded extravagance of dress a royal 
prerogative, for in 1579, an order was made by the Court 
of Star Chamber “that no person should use or wear 
excessive long cloaks as of late be used, and before two 
years past hath not been used in this realm; no person to 


wear such long ruffs about their necks, to be left off such 
monstrous undecent attiring.” 
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his wife, together with his wife was there- 


after subjected to such persecution that he | 


saw no other means of escaping the snares 
of his powerful enemies than by leaving the 
realm. He embarked and set sail from the 
coast of Sussex, but was overtaken, brought 
back and lodged in the Tower. Lady 
Arundel was treated with great cruelty. 
Arundel House was despoiled, all prop- 
erty confiscated, and Arundel was fined 
£10,000 by the Star Chamber for having 
attempted to leave the kingdom without 
permission. He was also condemned to 
suffer imprisonment during the 
pleasure, and nothing less than a life term 
served to appease Elizabeth’s vengeance. 

Lady Katharine Gray (sister of the un- 
fortunate Lady Jane), who had contracted a 
clandestine marriage with the Earl of Hert- 
ford, was thrown into the Tower and there 
gave birth to a fair son. Her husband had 
been sent for from France, and on his re- 
turn he was also incarcerated there. Though 
in separate prison lodgings found a 
means of visiting his wife in her affliction, 
and she afterwards became the mother of a 
second child. For this offense he was fined 
£20,000 in the Star Chamber, his marriage 
having been declared null and void, as the 
sister of the Earl, the only efficient witness, 
was dead. Katharine was kept in durance 
apart from her husband and child seven 
years, when she died. Her real offense was 
that of being Lady Jane Gray’s sister. 

The luckless Secretary Davison, who was 
selected by Elizabeth as the scapegoat on 
whom the whole blame for the Scottish 
Mary’s death was to be laid, was stripped 
of his offices, sent to the Tower, and prose- 
cuted in the Star Chamber for the contempt 
of revealing the secret communication which 
had passed between the Queen and him to 


he 


others of her ministers. 
his principal offense and the cause for which 
he was punished; the other was giving up 
to them the warrant which had been com- 
mitted to his special trust. 


He was fined 


Queen’s. 


This was doubtless | 





| words of comfort to him,’ 


£10,000 and sentenced to suffer imprison- 
ment during the Queen’s pleasure. 

In 1563, during the interregnum between 
the death of Edward VI. and Queen Mary’s 
accession, the violent party spirit of the 
Star Chamber displayed itself in an unusual 
degree. 

A Mr. Dobbs, who had presented a peti- 
tion from the reformers of Ipswich, claiming 
protection for their religion on the faith of a 
proclamation issued by the queen immedi- 
ately upon her arrival in London, was set 
in the pillory for his pains.' 

One of the Star Chamber’s most nefarious 
acts was the imprisonment of Judge Hales, a 
proceeding which brought great obloquy on 
Mary, though her only part in it was the 
righting of the wrong when it was put before 
her notice. Judge Hales had positively re- 
fused to have any concern in the disinherit- 
ing of Mary; he had boldly declared to 
Northumberland and his faction that it was 
against English law. He had, however, at 
the assizes held at the usual time, but after 
Edward’s death, given a charge from the 
bench to the people of Kent, advising them 
to observe the laws made in Edward’s time, 
and which were certainly in force until re- 
pealed. For this he was committed to the 
Fleet prison by the privy council. Hales, 
feeling the keen disgrace of his condition, 
and despairing that justice would ever again 
visit his country, attempted his own life, but 
unsuccessfully. When the queen learned 
of his unmerited persecution she sent at 
once for him to the palace, ‘spoke many 
’ and ordered him 
to be set at liberty honorably. But Hales’ 
treatment had so deeply wounded him that 
he destroyed himself soon after. 

Edward Underhill, an accomplished 
Worcestershire gentleman, who for his zeal 
in the Calvinistic religion was dubbed “the 
hot gospeller,” penned a satirical ballad 


Machyn’s Diary records the incident thus: “The 29 
of July 1553, was a fellow set in the pillory, for speaking 
against the good Queen Mare.” 
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against ‘“‘papists,’ and for this was sum- 
moned before the council while the queen 
was in Suffolk. After much browbeating 
he was committed to Newgate. But the 
queen interfered, and not only was he re- 
leased from Newgate a few days after the 
queen’s return, but she restored him to his 
place in the band of gentle pensioners to 
which he had belonged, and to his salary 
without deduction during the time of his 
imprisonment. 

Several instances are to be found of the 
queen’s interference to save persons from 
the cruelty of her privy council. 

Indeed, during the whole of Mary’s reign 
those who were of rank or consequence 
sufficient to find access to her were tolerably 
sure of her protection; thus the Star Cham- 
ber had little opportunity for exercising its 
power against those of high station and of 
political prominence, and «we actually find 
it stooping so low as to deal with persons 
whose positions in life would ordinarily 
have seemed too humble to make them 
objects of State punishment. 

We learn that the council solemnly sent 
orders to the town of Bedford ‘for the 
punishment of a woman (after due exami- 
nation of her qualitie) by the cucking-stool,” 
she having been apprehended for “ railing 
and speaking unseemly words of the queen’s 
majesty.” 

But in the latter part of her reign, when 
her physical afflictions incapacitated her 
from interference with the proceedings of 
the Star Chamber, that court inflicted se- 
verer punishments on old women “who 
railed against the queen’s majesty.” 

Its proceedings against the jury who had 
acquitted Sir Nicholas Throckmorton are 
well known. Whatever may be the impres- 
sion of those who have never studied the 
evidence in the case, as to Throckmorton’s 
complicity in Wyatt’s uprising, a mere read- 
ing of the testimony as it is printed in the 
State Trials must convince any fair mind 
that at the very least he knew of the treason- 





able operations and gave them his approval. 
When Weston, the foreman of the jury, 
announced the verdict, Lord Chief Justice 
Bromley said to them: ‘ Remember your- 
selves better. Have you considered sub- 
stantially the whole evidence in sort as it 
was declared and recited? The matter doth 
touch the Queen’s Highness and yourselves 
also. Take good heed what you do.” 

Weston, the foreman, replied: ‘“ My lord, 
we have thoroughly considered the evidence 
laid against the prisoner, and his answers to 
all these matters, and accordingly we have 
found him not guilty, agreeable to all our 
consciences.” 

Bromley observed, “If you have done 
well it is the better for you.” He then re- 
committed Throckmorton to the Tower 
upon the plea that there were other matters 
charged against him. 

Attorney: ‘And it please you, my lords, 
forasmuch as it seemeth these men of the 
jury which have strangely acquitted the 
prisoner of his treasons whereof he was in- 
dicted will forwith depart the court, I pray 
you for the Queen that they and every of 
them may be bound in a recognizance of 
#500 apiece to answer to such matters as 
they shall be charged with in the Queen’s 
behalf wheresoever they shall be charged or 
called.” 

Weston said: ‘I pray you, my lords, be 
good unto us, and let us not be molested for 
discharging our consciences truly; we be 
poor merchantmen and have great charge 
upon our hands and our livings do depend 
upon our travails; therefore it may please 
you to appoint us a certain day for our ap- 
pearance because perhaps also some of us 
may be in foreign parts about our business.” 

The court thereupon committed the jury 
to prison. 

Four of the jury acknowledged having ° 
been in the wrong. The remaining eight 
were shortly after brought before the King’s 
Council in the Star Chamber. They at- 
firmed that they had but acted according 
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to their consciences, ‘‘even as they should 
answer before God at the day of judgment,” 
and prayed for their liberty. 

The Lord Chancellor passed sentence 
“that they should pay a thousand marks 
and that they should go to prison again and 
there remain till further order were given 
for their punishment.” 

Subsequently the sheriff made an inven- 
tory of their property, which being reported 
to the council, Weston, Lucar and Kightlie 
were adjudged to pay £2,000 apiece, and 
the rest one thousand marks each, to be 
paid within one fortnight after. From this 
the four who had confessed their fault and 
submitted thereto were exempted. 

Five of the eight were afterwards dis- 
charged and set at liberty upon paying the 
fines. The other three sent in a petition to 
the court, urging that their goods did not 
amount to the fine, and so upon their paying 
460 apiece they were discharged, Dec. 21. 

When in 1555 thirty-seven members of 
the House of Commons, as well Catholics 
as Protestants, after vainly opposing the 





enactment of the detestable and cruel penal 
laws against Protestants, which legalized the 
acts of bloody persecution that have stained 
Mary’s name for all time, seceded bodily 
from Parliament, the Star Chamber punished 
them by fine, imprisonment and other inflic- 
tions, and dy Joss of their parliamentary 
wages. 

Numerous were the proceedings of the 
Star Chamber against Protestants, but the 
prosecutions there were confined to offenses 
of a comparatively trivial nature, the com- 
mon law courts enforcing the capital laws. 

The following is one of the Star Chamber 
entries in the time of James I. : — 


“In Camera Stellata * * 

Whereas William Dale, John Eden, Hugh Jones 
and Richard Jackson and other refractory Puri- 
tans and Brownists, did deface divers crosses in 
highways, in the night time: For this the judg- 
ment of this court is upon their confession in 
open court, that the said William Dale” &c. 
‘“‘shall be bound in good behavior, and acknowl- 
edge their offense at the assizes, and every one 
of them pay 100 marks fine to the King’s use.” 





SIR JAMES STEPHEN’S HISTORICAL WORK. 


By Forrest Morcan. 


HE work done for humanity by the 

late Sir James Stephen, in giving to 
250,000,000 people a just, lucid, brief, and 
workable code, in a place of a medley of 
Oriental common-law usages which left rights 
of person and property pretty much at the 
chance of the judges’ personal qualities, has 
been fully appraised by others competent to 
speak ; so have his English legal history and 
codification. But his priceless contribution 
to general history, the two volumes of “ Nun- 
comar and Impey,” has not been noticed 
in any obituary we have seen; yet it will 
keep his name fresh to historical scholars 





forever. It was his rare fortune and ability 
to write a work in what seemed a well-trod- 
den field of history which is at once the prime 
quarry from which every subsequent worker 
in that field must draw, and the convincing 
judicial decision which every one who pre- 
sumes to form a different judgment must 
first overthrow; to settle once for all a 
problem which, purely personal in itself, is 
of the first order in general importance from 
the vastly wider ones it involves and to which 
it isthe key. On the question whether War- 
ren Hastings promoted and Justice Impey 
carried out a judicial murder of the Mahara- 




















Sir James Stephen's Historical Work. 


335 





jah Nuncomar, to give Hastings the upper 
hand in the East India Company’s resident 
board against Sir Philip Francis and his 
faction, depends the greater ones whether 
Macaulay’s “Clive” and “‘ Hastings” are the 
sound history which public admiration sup- 
poses, or worthless misunderstanding and 
caricature ; whether James Mill was a truth- 
ful historian, or an acrid bigot who garbled 
his history without conscience to square 
with his prejudices, and thought the end (of 
blackening a man he hated) justified the 
means (of libel) ; whether Burke’s speeches 
against Hastings are on the right track, or 
the furious rhetoric of a hot-headed advocate 
“steered” by a vindictive and baffled poli- 
tician, refusing to hear the other side and 
totally wrong; whether Hastings himself was 
a clean and unselfish as well as a broad- 
minded statesman, or an unscrupulous adven- 
turer who stuck at nothing to keep himself 
in power; whether the English judges in 
India were mere venal adventurers, or the 
same honorable lawyers as at home ; whether, 
in a word, the heads of civil and military 
administration in India acted as members of 
a civilized society or as ruthless barbarian 
freebooters. Sir James Stephen could not 
work out all these problems: but he settles 
some of them by proving conclusively that 
Hastings had no more to do with Nuncomar’s 
trial or sentence than with the Crucifixion; 
that the sentence was both legally and 
morally just, that Impey was only one of 
four co-ordinate judges who pronounced 
it unanimously, that they had no choice any- 
way after the jury’s righteous verdict of 
guilty; that so far from the Francis party 
considering it or the trial a political “move” 
of Hastings or anybody else, they treated a 
letter from Nuncomar after his sentence, 
asking their interference and complaining of 
injustice, as a gross affront, and turned it 
over to the judges; and that the matter of 
Macaulay’s essay, though eked out from a 
pamphlet by Sir Philip Francis’s brother-in- 
law, is mainly taken in unquestioning faith 





from James Mill, whose affectation of dry, 
severe impartiality misled two generations 
of popular writers, and who cannot in fact 
be trusted for a page in either facts or judg- 
ments. The case is stronger still: we would 
add that having read Impey’s charge to the 
jury that found the verdict (which must con- 
tain the evidence of his corruption and his 
determination to hang Nuncomar if there 
was any), we pray Heaven for exactly that 
sort of charge to any jury that may chance 
to try us for our life. It would do honor in 
its justice and acuteness to any judge that 
ever lived, but it stretches to the uttermost 
limit every point that can possibly favor the 
prisoner. Stephen further examines the 
matters of the Lucknow depositions and the 
later quarrel with Hastings over jurisdiction : 
the alleged corruption and illegality of the 
former utterly vanish under a plain recital of 
facts, and the alleged attempt of Impey to 
set up a despotism for purposes of plunder 
s even ludicrous —for of course he could 
only act on cases brought before his court, 
had no initiative or executive power what- 
ever, and was but one of a bench of co-equal 
judges. He was an honorable and warm- 
hearted man and a honest judge, even if he 
was human enough to want a living for him- 
self and family, and Macaulay’s savage de- 
nunciation of him is pure moonshine. 
Hastings’s character has been still further 
cleared, and James Mill’s character as a 
historian irretrievably damned, by Sir Ed- 
ward Strachey, who shows that the atrocious 
charge as to the Rohilla war, and the war 
itself as described by Mill and Macaulay, 
are absolute fiction; and Sir William Hun- 
ter tells us that no English administrator be- 
fore or since was so loved by the natives as 
Hastings, or his memory so cherished — and 
explains why. But Stephen’s work is far 
more readable than Strachey’s, and is real 
literature. A full history of India written 
with equal penetration, justice, and thorough- 
néss of research, would be worth spending 
years to read. 
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FORM OF PROCEDURE IN CAPITAL TRIALS AMONG THE JEWS. 


N a former article on “ Capital Punishment | the acquittal was grounded. The second 
among the Jews,” (THE GREEN BaG | noted the names of such as decided to con- 
June, 1891) we drew largely from Mr. | demn the prisoner, and the reasons upon 
Benny's ‘Criminal Code of the Jews,” and | which the conviction was based. The third 
we are indebted to the same work for the | kept an account of both the preceding, so 
following account of the procedure inciden- | as to be able any time to supply omissions 
tal to the trial of capital cases among that | or check inaccuracies in the memoranda of 
people. his brother reporters. The culprit was placed 
A capital trial among the Jews was con- | in a conspicuous position where he could 
ducted with all the solemnity of a religious | see everything and be seen by all. Opposite 
ceremony. The exercise of judicial functions | to him and in full view of the court were the 
was at all times regarded as a sacred privi- | witnesses. Thus constituted and arranged, 
lege; and the reponsibility incurred in | the Synhedrin commenced its investigations. 
criminal cases was ever present to the The procedure in a capital trial differed 
Hebrew mind. “ A judge,” says the Talmud, | inmany important respects from thai adhered 
‘should always consider that a sword threat- | to in ordinary cases. In an ordinary case 
ens him from above, and destruction yawns | the discussions of the judges commenced 
at his feet.” Rising betimes in the morning, | with arguments for or against the accused ; 
the members of the Synhedrin assembled | in a capital charge it could only begin with 
after prayers in the Hall of Justice. Pending | an argument urged in behalf of the prisoner. 
the arrival of the culprit and the pre- | Inanordinary casea majority of one was suffi- 
parations for the trial, they commented | cient to convict; in a capital charge a major- 
among one another on the serious nature of | ity of one could acquit, but a majority of 
the duties they were called to discharge. | two was necessary to condemn. In ordinary 
The judges were so arranged as to sit in a | cases judgment pronounced could always 
semicircle. Immediately in front of them | be annulled upon discovery of an error; in 
were three rows of disciples. Each row | capital cases the decision was irrevocable 
numbered three-and-twenty persons. Thus | once the accused had been declared innocent. 
every judge was assisted by three juniors. | In ordinary cases the disciples present could 
These disciples were not young and inexpe- | offer opinions for or against either party; in 
rienced students, but were many of them in | a capital trial they were only permitted to 
no wise inferior to the members of the court | suggest arguments in favor of the culprit. 
itself. Any vacancies in the first row were | The judges in ordinary cases could change 
filled up from the second; any required in | their opinion prior to giving the final and 
the second were supplied from the third | collective decision; but in a capital charge 
rank; and the third was recruited from the | they were only permitted to change it if at 
number of learned men to be found in every | first they had intended to vote for a con- 
place having a permanent Synhedrin. Three | viction. An ordinary trial, if commenced in 
scribes were present; one was seated on the | the morning, might be continued during the 
right, one on the left, the third in the centre | evening; in a capital issue the proceedings 
of the hall. The first recorded the names | must cease and the sitting be suspended at 
of the judges who voted for the acquittal of | sunset. An ordinary charge could be heard 
the accused, and the arguments upon which | and adjudicated upon in one day ; in a capital 
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case a prisoner could be acquitted the same 
day as he was tried, but sentence of death 
could not be pronounced until the following 
afternoon. Lastly, in ordinary cases, the 
judges voted according to seniority, the 
oldest commencing; in a capital trial the 
reverse order was followed. That the younger 
members of the Synhedrin should not be 
influenced by the views or arguments of their 
more mature, more experienced colleagues, 
the junior judge was in these cases always 
the first to pronounce for or against a con- 
viction. 

As soon as the Synhedrin was ready the 
examination of the witnesses commenced. 
The first who was to give evidence was taken 
into an adjoining chamber and carefully 
admonished. He was asked if he had not 
perchance founded his conviction of the pris- 
oner’s guilt upon probability, on circum- 
stantial proof, or by hearsay; whether he 
was not influenced in his opinions*by persons 
whom he regarded as trustworthy and reput- 
able. Did he know he would be submitted 
to a searching and rigorous examination? 
and was he acquainted with the penalty 
entailed by perjury? The most venerable 
of the judges then addressed the witness, 
solemnly adjuring him to truthfulness. “Do 
you know,” said the rabbin, “the difference 
between a civil and a criminal case? In the 
former case an error is always reparable ; resti- 
tution can always be made. But in the latter 
an unjust sentence can never be atoned for; 
and you are responsible for the blood of the 
condemned and all his possible descendants. 
For this reason God created Adam — whose 
posterity fills the earth — alone and sole, in 
order that we might understand that he who 
saves a single soul is as though he saved an 
entire world; and he who compasses the 
destruction of a single life is as though he 
had destroyed a world. That the Almighty 
formed but one man in the beginning is more- 
over intended to teach us that all men are 
brethren, and to prevent any individual from 
regarding himself as superior to a person be- 





longing to another nation. Nevertheless,” 
continued the judge, ‘‘if you witnessed the 
crime and conceal the facts you are culpable. 
Have no fear therefore of the reponsibility 
you incur; and remember that as a city 
rejoiceth when the righteous succeed, so 
doth a town shout when they that wrought 
wickedness are punished.” Upon the con- 
clusion of this exhortation the examination 
commenced. The Hakiroth, questions as 
to time and place, were put to each of the 
witnesses, and subsequently the Bedikoth, 
inquiries relative to the commission of the 
crime. As soon as the answers constituting 
the evidence against the prisoner had been 
received they were submitted to the Syn- 
hedrin. The consideration of the case was 
thereupon proceeded with. As we before 
pointed out, the rebutting testimony could 
only be directed against the Hakiroth by 
proving an alibi against one or both of the 
witnesses. If the accused succeeded in so 
doing he was of course at once acquitted. 
If there was a marked discrepancy in the 
Bedikoth — sufficient, in fact, to render the 
statements of the witnesses contradictory — 
the trial equally of course immediately 
terminated. There would be, under the cir- 
cumstances named, no evidence legally ad- 
missible; no valid testimony to lay before 
the Synhedrin. Supposing, however, the 
facts elicited from the witnesses were such 
as could be brought into court in support 
of the charge, then the tribunal commenced 
the discussion preliminary to voting. 

The deliberations could only begin with 
an argument in favor of the accused. Noth- 
ing was therefore urged until one of the 
judges found some fact or facts telling against 
the prosecution. «The member of the Syn- 
hedrin then rose and, alluding to the circum- 
stances, said: ‘‘ According to such and such 
a statement, it appears to me the prisoner 
must be acquitted.” The discussion there- 
upon became general. Every item of evi- 
dence was carefully overhauled ; each of the 
answers given by the witnesses was subjected 
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to minute criticism. Apparent inconsis- 
tencies were dilated upon, and extenuating 
facts pleaded. The culprit himself was 
permitted to urge anything in his own favor 
or against the evidence of the prosecution. If 
a disciple found a cogent or valid argument 
on behalf of the prisoner, he was placed 
among the judges, and regarded as a member 
of the court during the entire day. If, on | 
the other hand, one of the disciples noticed 


anything calculated to injure the defence, he | 
was not permitted to call attention thereto. 
As soon as the discussion terminated, the 
preparations for recording the votes com- 
menced. Thescribes were ready, and each 
judge, beginning with the youngest, pro- | 
nounced his decision for or against the accused. 
At the same time each stated the facts 
upon which his conclusion was grounded. 
The observations of the members were care- 


fully recorded and preserved. As soon 


as the whole of the Synhedrin had voted, 
the numbers were announced. If eleven 
convicted and twelve acquitted, the prisoner 
was without delay discharged, a majority of 
one voice being sufficient for this purpose. 
If twelve convicted and eleven acquitted, the 
accused could not be condemned, a majority 
of at least two being required. In sucha 
case the following expedient was adopted: 
two additional judges were added, these 
being selected from the first row of disciples. 
Voting then recommenced. If a majority 
of two against the prisoner was thus obtained 
he was convicted. If not, the process of in- 
creasing by twos the number of the Syn- 
hedrin continued until the requisite pre- 
ponderance was gained. Should the tribunal 
by this means come to consist of seventy- 
one members, of whom thirty-six voted for 
a conviction and thirty-five against, the 
matter was reargued until one of the former 
gave way and declared in favor of an ac- 
quittal. Should the six-and-thirty adhere 
to their opinions the prisoner was discharged. 
If at the original voting thirteen members | 
of the Synhedrin decided to convict, or if | 


after the*subsequent additions a majority of 
two was obtained in favor of the same 
course, the accused was found guilty. Sen- 
tence, however, could not be pronounced 
until the following afternoon. The sitting 
was therefore suspended until the next 
morning. 

In such cases, that is, when sentence of 
death appeared inevitable, the Synhedrin 
adjourned immediately the majority, that 
determined a conviction was announced. 
Slowly the members quitted the hall wherein 
the trial had been conducted. Gathering in 
knots of three and more, they remained for 
some little time in the street discussing among 
themselves the misfortune impending over 
their city — for as such all Hebrews regarded 
the execution of a fellow man. Gradually 
the groups broke up; the judges proceeded 
to their homes. They ate but a small quan- 
tity of food, and were not permitted to drink 
wine during the remainder of the day or 
evening. After sunset they made calls upon 
each other, again debating the various argu- 
ments adduced during the trial. At night 
each retired to his chamber and gave him- 
self up to meditations; or so it was believed. 
The knowledge that a life — a life declared 
by their traditions to be equal to a world — 
depended upon their verdict, would lead them 
to ponder upon the judgment of the morrow. 
There was yet time to reconsider the sen- 
tence, time to recall a decision that a few 
hours would render eternally irrevocable. 
Rising early in the morning, they returned 
to the house of justice. Not one was per- 
mitted to partake of food. The day that 
condemned an Israelite to death was a fast- 
day for his judges. Meeting in the hall of 
assembly the members of the Synhedrin with 
their disciples were arranged as on the pre- 
ceding morning. The witnesses were again 
present; the criminal was brought in. The 
scribes seated themselves, and proceedings 
commenced. One by one each judge in suc- 
cession pronounced his decision; again each 
repeated the arguments upon which it was 
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based. The scribes, tablet in hand, compared 
the statements now made with those recorded 
on the previous day. If any member of the 
tribunal, voting for a conviction, founded his 
judgment upon reasoning materially opposed 
to tlrat he before urged, his verdict was not 
accepted. One who had resolved to acquit 
on the preceding day was not permitted to 
change his determination. But any one who 
had decided to convict might, upon furnish- 
ing the Synhedrin with the arguments induc- 
ing him so to do, vote on this occasion in 
favor of an acquittal. Again the number 
for and against the accused was announced. 
Still the sentence was. deferred. The pris- 
oner might bethink himself of some valid 
plea in extenuation of his crime ; unexpected 
witnesses might be forthcoming; the Syn- 
hedrin might produce some favorable argu- 
ments. Slowly the sun gained the meridian. 
Still the court sat; none thought of quitting 
the hall of judgment. Gradually the sun 
declined and evening drew nigh. There was 
to be no interval between sentence and 
execution; the hour that heard the doom 
pronounced would see it carried int effect. 
Sunset was the time fixed for both. As the 








afternoon wore on the doors of the court 
were opened. A man stationed himself at 
the gate, carrying in his hand a flag. In the 
distance was a horseman, so placed as to 
perceive readily the least movement or 
agitation of the bunting. With a solemnity 
becoming the occasion, the Synhedrin, after 
praying that they might commit no sin 
thereby, decreed the punishment of death. 
Accompanied by two rabbins, the convict 
was led to the place of execution without 
the walls. Hope was not even yet aban- 
doned. If one of the judges bethought him 
of an argument in favor of the criminal the 
flag at the door was raised and the mounted 
messenger prepared for such an emergency 
galloped forward to stop the execution. If 
the culprit requested to be reconducted to 
the court, he was taken back as often as he 
furnished any valid excuse. The Synhedrin 
sat until the hazan — messenger of the 
court — returned with a notification that the 
condemned man was no more. Again utter- 
ing a prayer that the judgment that day 
pronounced might not have been in error, 
the members rose and silently quitted the 
hall of justice. 
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LONDON LEGAL LETTER. 


Lonpon, June 6, 1894. 
T the annual dinner of the Union Society 
of London the other night, Mr. Justice 
Gainsford Bruce, who was the guest of the even- 
ing, gave an interesting account of the early 
struggles at the bar of some of his contem- 
poraries. He made special reference to the 
protracted period of inaction which Lord Her- 
schell had to endure after he joined the profes- 
sion: for seven years at least the future Lord 
High Chancellor of England had no work at 
all, and my impression is that it was more than 
ten years after his call before he really secured 
any considerable amount of practice; he grew 
so tired of what seemed an utterly hopeless 
sphere that only the urgent representation of 
one or two family friends prevented him seeking 
another vocation. To mention one or two 
instances within my own knowledge, Mr. Frank 
Lockwood, Q.C., had very few briefs as a 
junior counsel, and it was not until he took 
silk that he had an opportunity of developing 
those great gifts of forcible and humorous speech 
which speedily thereafter brought him wealth 
and fame. But perhaps the most striking case 
in our time of a dismal probation preceding a 
career of signal triumph is that of Lord Watson, 
the Scottish Lord of Appeal, who waited twelve 
or fourteen years at the Parliament House in 
Edinburgh, without gaining the ear of the lower 
branch of the profession, when briefs came 
however they came in profusion, and during his 
final years of practice in the Court of Session, he 
enjoyed one of the largest which has ever been 
known in Edinburgh. 

This is Derby Day, and all London has 
flocked to Epsom Downs; many grave pro- 
fessional men whom no other known human 
temptation can entice from their daily toil, 
rush out of town on the sixth of June to see 
the race with the unrestrained joyousness of 
children. Mr. Justice Hawkins, who is of course 
impervious to any petty criticism that may be 
passed on his conduct, rose this forenoon within 
an hour of taking his seat on the bench, that he 
might be true to his reputation as a leading 





turfite. No man’s presence on the course is 
more welcome to great and small than that of 
Sir Henry Hawkins. The new Solicitor-General, 
Mr. R. T. Reid (he will be knighted shortly), is 


| a tremendous smoker; he is hardly ever to be 


seen without pipe or cigar, the former in cham- 
ber, the latter when he walks abroad. Mr. Justice 
Wright is another inveterate slave to nicotine, 
and indeed most of our men smoke hard, al- 
though perhaps those I have mentioned enjoy a 
special reputation. The Solicitor-General has 
become famous for his political dinner parties, 
which are never too large, and always eminently 
sociable. Mr. Reid is a capital host, and very 
popular in the House of Commons. 

The Hardwicke Society holds its Ladies’ Night 
debate shortly in the Hall of Lincoln Inn, a 
function which always attracts troops of the fair 
sex, which never fails to welcome an oppor- 
tunity of invading the purlieus of the law. 
Nothing excites more mournful reflections than 
the disappearance of a venerable and excellent 
custom. This remark is suggested by the dis- 
continuance for the second year in succession 
of the annual banquet given to Her Majesty’s 
Counsel by the Attorney-General at the Albion 
in Aldersgate Street, City, in commemoration: of 
the Queen’s birthday. Last year it was not held 
because Sir Charles Russell was engaged in Paris 
before the Behring Sea Arbitration at the time, 
but his successor, Sir John Rigby, had no such 
excuse this year. Sir John is a man of genial 
disposition and given to hospitality ; his action is 
all the more commented upon because the At- 
torney-General’s dinner was a very popular feast 
and all the Queen’s Counsel attended. The 
Albion, by the way, is very famous for its cuisine ; 
although situated in the City it has always con- 
trived to rival in popularity its West End rivals, 
and a great many regimental dinners are still 
held there. 

There is a substantial shrinkage in the pro- 
fessional incomes of men at the bar just now. 
Legal work of every kind is very scarce, and the 
practices of even well-known men are seriously 
reduced. ” F = 
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CURRENT TOPICS. 


CUTTING CFF THE CORNERS. — The lines of the 
writer of this department are fallen to him in a 
pleasant place —the most beautiful city in America 
for !residence — spacious, regular, arranged upon a 
grand park system, shaded, architecturally elegant, 
nearly every house with ample grounds of its own, 
and very few fences. But this arrangement of the 
grounds is disfigured by a frequent pedal intrusion 
where a lot comes upon two streets. Here to save 
a few feet of space and a few seconds of time the 
public are prone to walk diagonally across the fair 
turf, and eventually to destroy the grass and impress 
a permanent and unsightly pathway across the corner. 
In some instances the owners of such lots have guard- 
ed against this thoughtless trespass by maintaining 
about a rod of low fence at the corner to fend off the 
hasty pedestrian. And then, as wayfarers are apt to 
sit down on this short fence to wait for the street 
cars or loaf, the owners have sometimes resorted to 
the heroic measure of twisting a barbed wire about 
the rail. The Philadelphians insist that they can al- 
ways detect a Yankee or a New Yorker in the City of 
Brotherly Love by his cutting diagonally across the 
street corners, instead of following the cross-walks. 
This comes of the Hurry Fiend who rules and curses 
our land. The same spirit drives the traveler on the 
ferry boat to rush to the bow and jump off before 
landing, at the risk of his life or limbs; to jump 
on or off of railway cars in motion; to gobble his 
food; to gulp his drink while standing. The same 
spirit impels the proprietors of ocean steamers to 
spend much money and jeopard the safety of their 
human freight by striving to «* break the record” an 
hour or two on a voyage of three thousand miles, 
when nobody on board has any pretext for being ina 
hurry. In short, it is a curse upon our people, this 
feverish anxiety to ‘‘ get there” a few minutes sooner 
than somebody else or to break their own record. 
This is a bad and distinctively American habit. 
There is no leisure in our country. People will not 
have it. Our countrymen sneer at the Englishman 


as ‘* slow,” but somehow he seems to ‘ get there,” 
the year round, about as soon as the American; he 
accomplishes about as much — some say more —and 





with much less wear and tear of body and mind. 
This chafing, uneasy, fuming spirit shortens life and 
makes its shortness wretched. It breeds dyspepsia, 
the direful spring of all American woes. It entails 
haste in judgment and immaturity of thought. It 
converts speech into chatter. Worst of all it inspires 
the fatal haste to be rich, which is the basis of most 
of the crime that infests, and the unhappiness that 
haunts society. The western train-robber is simply 
trying to cut across a financial corner, and so is that 
other pestilent robber, the Wall street broker. Coxey 
and his rabble are trying to cut across a corner to 
avoid honest labor, and the leader has already ex- 
perienced the penalty of not keeping off the National 
grass. The modern woman who neglects her house- 
hold to run to attend upon Browning clubs, is trying 
to cut across a corner in culture, and crams her poor 
little head with stuff for which it is not fitted. | The 
merchant who practices oppression all his life and 
leaves some money at his death to a college or a 
church is trying a short cut into the kingdom of 
heaven —let him read Hawthorne and be convinced 
that there is no Celestial Railroad, but that we must 
all fare painfully on foot to that goal. These thoughts 
come to us at the opening of the lawyer’s vacation. 
We suppose some American lawyers take a vacation. 
We know a good many who do not, but who stay at 
home in the summer to pick up the business which 
their more leisurely brethren sacrifice by absence. 
The half is sometimes greater than the whole. Hurry 
does not invariably result in overtaking ; it sometimes 
eventuates in collision. In human life as in nature 
the best growths are slow. A western farmer who 
desires some speedy shade about his prairie home 
sets out some quick and ephemeral cottonwoods, but 
who shall give them the preference to the slow-grow- 
ing elm, which will broaden and strengthen with the 
decades and embrace the homestead for his children’s 
children? A reasonable consecutive length of vaca- 
tion is a good thing; frequent holidays are every 
way bad. So let our weary lawyer go to the woods, 
or the seashore, or to foreign lands for a few weeks 
in the genial summer time, forgetting his briefs and 
his books, and he will return home in early autumn a 
wiser, better, richer and happier man. 





342 





The Green Bag. 





THE DEATH OF LORD COLERIDGE. — The death 
of the Lord Chief Justice of England does not come 
as a surprise to those American lawyers who have 
read the recent London law journals and noted their 
comments on the palpable failure of his physical 
powers. He was not an old man, as that term has 
grown to be understood in regard to public men in 
England, and he had a powerful frame, so that one 
naturally expected to see him occupying the second 
judicial post of England for ten years tocome. He 
was a remarkable example of a very great success 
without shining talents. The talents which he had, 
in our judgment, would have been better fitted to 
and earned a greater reputation in politics than in 
the law. He was pre-eminently a man of affairs and 
of society. He would have been a model ambassa- 
dor at a foreign court, or an arbitrator of an interna- 
tional dispute. He certainly was not a great lawyer, 
either at the bar or on the bench. He could not 
have been ranked with Russell as an advocate nor 
with several of his contemporaries as a judge of an 
appellate court. In fact, he seemed to be very 
modest in this regard, for he told an American lawyer 
that he and all his associates, when engaged in con- 
sultation on a legal question with Jessel, «felt like 
children” in comparison with that giant. But from 
what we have seen and heard of him in his judicial 
career, we have drawn the conclusion that he was of 
exceeding merit at trial terms. Here his ready fa- 
miliarity with the ordinary questions, his good temper, 
his fairness, his sound common sense, and his unfail- 
ing composure and courtesy, must have rendered him 
a remarkably acceptable and useful magistrate. The 
‘*rough side” of Jessel’s tongue was tolerated because 
of his wonderful legal genius; the smooth side of 
Coleridge’s readily induced the Bar to overlook his 
lack of the legal learning and logical grasp which 
have been displayed by many of his predecessors. 
If we were called on to designate his leading charac- 
teristics we should say they were tact and good sense. 
It was these that enabled him to make his extended 
tour in this country without saying or doing anything 
but the right thing, and to win the respect and ad- 
miration of all the lawyers with whom he came in 
social contact and all the audiences which he ad- 
dressed. His information in respect to this country 
was large and uniformly accurate. He told the 
writer of these lines that he owed this in great meas- 
ure to a forty years’ correspondence with a bishop 
residing here. Lord Coleridge was a warm friend to 
this country and an admirer of much in her polity 
and society. The keenness of his observation on his 
travels was very noticeable. He was not a dreamer 
or theorist, but an observer and actor. So he made 


his influence felt for good in measures of legal re- 
He had a good-natured contempt of cant and 


form. 





pedantic and worn-out form, and did much to bring 
in the reign of the practical and useful in the realm 
of the law. No American lawyer can ever forget his 
humorous creation of the department of special-plead- 
ing curiosities in Yellowstone Park, where he arrayed 
the ancient subtilties of the law with the remains of 
the pre-Adamite monsters of natural history. Lord 
Coleridge was a man of keen humor and was charm- 
ing in companionship,—a redoubtable story-teller, 
and withal a good listener. He was not in the least 
a monologist, like his great relative, Samuel Taylor 
Coleridge, and he had not a bit of his metaphysical 
nonsense. We should say that he excelled all his 
judicial contemporaries in his power and mode of pre- 
senting all he knew, not only in the matter of tact 
and address, but also in oratory and rhetoric. #is 
scholarship was extensive and accurate, and he loved 
letters. Everything he wrote or spoke was adorned 
by the presence of the literary faculty. This came 
to him by inheritance and association. The poet 
Coleridge was his great-uncle (we believe), and his 
father, judge of the common pleas, and his brother 
were excellent classical scholars and had something 
of the poetic faculty. Everything that Lord Cole- 
ridge said or spoke was couched in the most elegant 
and attractive form. He has been, we dare say, on 
the whole quite as useful a chief magistrate, by reason 
of his rather unusual endowments, as he would have 
proved had he been more learned in the precedents 
of law, stronger in his mental grasp, and ruder in his 
judicial deportment. There is a certain strength of 
gentleness, culture and elegance, such as George 
William Curtis possessed, which, united to wit, sense 
and judgment such as Lord Coleridge had, affords 
the basis of a respectable career. 


GREAT MEN AND LITTLE MEN. — Many years ago 
an aristocratic Dutch lawyer and judge of the Hudson 
Valley, who was of predominant stature, objected to 
the elevation of an old rival of his to the bench on the 
somewhat singular ground that he was ‘such a very 
]-i-t-t-l-e man.” The little man, however, was a very 
excellent judge for more than a quarter of a century, 
and we are inclined to believe was a rather more use- 
ful judge than his big contemporary. Quite recently, 
on the occasion of the address to the graduating class 
of the Buffalo Law School by Mr. William B. Horn- 
blower, of New York, one of the rejected nominees 
to the office of Supreme Court Justice, a lawyer, in 
conversation with the present writer, while he ad- 
mitted the eminent intellectual fitness of Mr. Horn- 
blower for that post, remarked that he could not help 
thinking that it would have been better to nominate 
a man whose stature should more closely have corre- 

















XUM 


The Lawyer's Easy Chair. 


343 





sponded to that of the giants of that bench. We 
replied that Mr. Justice Blatchford was not a giant, 
and that Justices Brown and Brewer are men of mod- 
érate size, and that while such a consideration would 
be pertinent in the choice of a drum-major, it seemed 
hardly serious in the selection of a magistrate. In 
that address, Mr. Hornblower, enlarging on the 
‘«* Duties of the Lawyer as a Citizen,” although light 
in avoirdupois, ‘*‘ sat down” pretty heavily on certain 
persons and certain notions. It seems to us a mis- 
take to believe that great intellects are necessarily 
wrapped up in large parcels. There have been a 
good many small great men in the world’s history. 
In fact, we are inclined to believe that there have 
been comparatively few great great men. David was 
an abler man than Saul. The famous soldiers have 
generally been moderate in physical bulk. Cesar, 
although tall, was slight. Alexander the Great was 
a small man, it is said; so were Frederick the Great 
and William the Third; and certainly the greatest 
soldier and man of modern times was so small that 
he was familiarly called the «+ Little Corporal.” We 
laugh at Gilray’s caricature of Brobdingnag George 
the Third holding Napoleon Gulliver in the hollow of 
his hand. AA still later great soldier was a smallish 
man—Grant. McClellan, whom some considered 
a great soldier, was small of frame. So were von 
Moltke and Sheridan. 
and meagre; the poet Horace was a little fellow, and 
so were Pope, Goldsmith, Tom Moore and Campbell, 
and so were De Quincey and Jeffrey. The wonder- 
ful histrionic geniuses, Garrick and Kean, were re- 
markably undersized. One of the greatest geniuses 
of this country was small of stature, and yet he was 
big enough to be one of the principal founders of 


this Republic — Alexander Hamilton. The very 


able but bad man who killed him was a pigmy. 
Erskine was a small man, but a giant of advocacy. 
There have been a few eminent giants, or at least 
big men, in our history, such as Washington, Scott, 





The orator Cicero was thin | 


Lincoln and Webster, and Choate was a rather large | 


man. Nearly all the members of one of the most 
brilliant races have always been distinguished for low 


stature — the Jews— and the soldiers who overran | 


nearly all Europe under Napoleon were smaller than 
their adversaries. In short, the wit of a little Lamb 
would have fully furnished forth a Falstaff. And with 
Falstaff we say: ** Care I for the limbs, the thews, 
the stature, bulk and big assemblance of a man? 
Give me the spirit.” 


JUDICIAL ENGLIsH. — The editor of the «* New York 
Law Journal,” who has the light literary touch rarely 
found in legal writers, offers some interesting obser- 
vations in a recent article entitled «« Some Recent 
Judicial English.” Speaking of Webster he very 


justly says, he « quite frequently dropped into 
rhetorical display, pedantic quotation and _ histrionic 
artifice, which nowadays would not be employed 
even by an orator of the second rank.” The ‘‘ Ameri- 
can Law Review” has recently said, of the famous 
peroration of his argument in the Dartmouth College 
case, that it was ‘‘claptrap,” and if delivered nowa- 
days would not disturb the judges in their letter- 
writing and proof-reading. The ‘+ Journal” draws a 
valuable contrast between the style of Everett and 
that of Lincoln, as illustrated in their Gettysburgh 
orations. What human being will ever read Ever- 
ett’s long, artificial production? School boys to the 
latest time will read Lincoln’s, and sages will par- 
allel it with Pericles’ funeral oration. The «+ Journal” 
need be in no doubt that Mr. Howells advocates the 
use of ‘*don’t” and ‘*isn't,” etc., in serious com- 
position. He distinctly avows it over his own signa- 
ture. Not that it is of any earthly importance, for 
nobody will read a word of Howells twenty-five 
years hence. But he probably thinks this sort of 
slipshod English the more ‘‘ social.” After anim- 
adverting very severely but very justly on some recent 
abominable examples of judicial composition in this 
country — one of which excited the astonishment of 
a London legal periodical—the ‘+ Journal” con- 
cludes : — 

“The literary style of John Stuart Mill is a sounder 
model for the judicial writer of to-day than that of Macau- 
lay, which so many eminent judges and lawyers of the 
generation now passing off the stage adopted as their 
ideal. To take an actual and almost contemporary illus- 
tration from our own State, the style of the late Judge 
Rapallo, always displaying great linguistic resources in 
conveying shades of meaning and scientific accuracy of 
expression, is a better judicial model than that of the late 
Judge Folger, entertaining as the latter always was, because 
of his quaint archaisms, studied oddity and almost Macau- 
layan splendor of rhetoric.” 

We quite agree that Judge Folger’s style was 
affectedly archaic and odd, but not that it was 
‘* Macaulayan.” Nothing could be more unlike 
Macaulay’s concise, nervous, brilliant style than the 
intricate, involved and frequently strange periods 
of Folger. The nearest parallel to Macaulay in this 
country is Professor McMaster, in his «+ History of 
the American People.” Judge Rapallo was doubtless 
the greatest of the lawyers who sat on the bench 
of his court in his time, but his style, we should say, 
was not so felicitous as Judge Allen’s. Mr. Justice 
Bradley, in our judgment, wrote the best on law, 
and Judge Finch, of the New York Court of Appeals, 
writes the best on facts, of any of our recent judges. 
These last two had the happy literary touch of which 
we have spoken. When it comes to wit, of the sort 
that illuminates the subject, Chief Justice Bleckley is 
easily chief. 
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STANDING REFEREES. — Mr. Fiero, the late pres- 
ident of the New York State Bar Association, has 
devised an expedient to help the judges out with 
their arrears. It is to have a certain number of 
standing referees, to whom causes shall be sent for 
hearing and decision. If we are correctly informed, 
the proposal is to have the judges who go out of 
office at seventy years of age — presumably because 
they are no longer fit to discharge judicial duties — 
form this body, or part of it, and thus do something 
toward earning their pensions. The office would 
much resemble that of master in chancery, which 
was vehemently discarded in that State nearly half a 
century ago. There is probably little danger of the 
adoption of this scheme, but somehow we are re- 
minded of it by a passage in an article on ‘+ Lord 
Wardens of the Cinque Ports,” in the ‘* Pall Mall 
Magazine” for last month. The passage is as 
follows : — 

“On re-entering Westminster Hall, the barons found it 
transformed into a banqueting hall, with their table duly 
set on the right hand of the King. They were properly 
indignant at finding one of their fifteen chairs occupied by 
a stranger. In answer to inquiries, he said he was a 
Master in Chancery, and not finding a seat specially 
assigned to him, had appropriated one at the table. The 
barons, who had had nothing to eat since five o’clock in 
the morning, politely, but firmly, called his attention to the 
fact that each chair had painted on its back ‘ Barons of the 
Cinque Ports. The Master in Chancery said he didn’t 
care. He’d been asked to dinner, and he’d come. The 
sequel is modestly told in the report, where it is written: 
‘The solicitors were compelled to exercise a considerable 
degree of firmness and decision before they could displace 
him.’”’ 

We hope the State will not find equal difficulty in 
keeping the ancient judges out of the old seats. 
Judge Herrick, of Albany, presents to the constitu- 
tional convention the proposal to employ the super- 
annuated judges asa court for the disposal of disputed 
election cases. This is subject to the same evident 
objection that if the judge is presumably unfit by 
reason of age to act generally, he must be unfit to 
act at all in a judicial capacity. If we are driven to 
it, we may have to dispose of these troublesome per- 
sons according to the ancient custom of Crete in 
respect to very old people — kill them ! 





NOTES OF CASES. 


IMPUTED NEGLIGENCE. — The Supreme Court of 
Michigan, in Mullen v. City of Owosso (April 17, 
1894), hold that where the owner of the carriage, 
with whom plaintiff was riding, carelessly drove over 
a pile of sand in the street, with full knowledge of 
the obstruction, at a rate of speed not allowed by 





ordinance, — overturning the carriage, and causing 
the injuries complained of,— the city was not liable. 
McGrath, C.J., and Hooker, J., dissenting. This is 
held upon the authority of Railroad Co. v. Miller, 25 
Mich. 274. The decision is contrary to the law of 
England, and of every other state of the Union, we 
believe, except Wisconsin. See 37 Am. Rep. note, 
488. It is also contrary to the doctrine of the Su- 
preme Court of the United States, Little v. Hackett, 
116 U.S. 366. It is somewhat singular that the 
Michigan court should cleave to the old Eng- 
lish doctrine of Thorogood v. Bryan, now discarded 
in England (The Bernia, 12 Pr. Div. 58; Mills 
Armstrong, 13 App. Cas. 1), and yet should refuse 
to impute the negligence of parent to child inan action 
by the child, contrary to the doctrine of New York 
in Hartfeld v. Roper, 21 Wend. 617. We believe 
the doctrine of that case, as well as that of the prin- 
cipal case, to be insupportable in reason. A writer 
in 38 Cent. L.J. 432, doubts that the doctrine of 
the principal case is really supported by the Miller 
case. 


U. 


DAMAGES — REMOTE — INSANITY. — In Haile’s 
Curator v. Texas & P. R’y Co., United States Circuit 
Court of Appeals (60 Fed. Rep. 557), it was held 
that where a passenger on a railroad train receives no 
bodily injury from an accident caused by the com- 
pany’s negligence, but is made insane by the excite- 
ment, hardship and suffering resulting therefrom, the 


| company is not liable in damages therefor, since in- 


sanity is not a probable or ordinary result of exposure 
to a railroad accident. The Court said :— 


“ While the defendant, as a common carrier, had reason 
to anticipate that an accident would cause physical injury 


and would produce fright and excitement, it had no reason 


to anticipate that the latter would result in permanent in- 


| jury, as a disease of the mind, or any other disease that 


' sometimes incident to travel. 


might be caused by excitement, exposure and hardship 
If the disease was not likely 
to result from the accident, and was not one which the de- 
fendant could have reasonably foreseen in the light of the 
attending circumstances, then the accident was not the 
proximate cause. The defendant had no reason to antici- 
pate that the result of an accident on its road would so 
operate on Haile’s mind as to produce disease — the disease 
of insanity — any more than that the exposure and hard- 
ships he suffered, would produce grippe, pneumonia or any 
other disease. He sustained no bodily injury by the acci- 
dent so far as the petition shows; but it caused a shock 
and an excitement which, under his peculiar mental and 
physical condition at the time, resulted in his insanity. 
The defendant owed him the duty to carry him safely — not 
to injure his person by force or violence. It owed him no 
duty to protect him from fright, excitement or from any 
hardship that he might subsequently suffer because of the 
unfortunate accident. The case of Schaffer v. Railroad Co. 
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(105 U.S. 249) was where, by reason of a collision of rail- 
way trains, a passenger was injured, and becoming thereby 
disordered in mind and body, he some eight months there- 
after‘committed suicide. The Court held, in a suit by his 
personal representative against the railroad company, that 
as his own act was the proximate cause of his death there 
could be no recovery. In the opinion the Court said: 
‘The suicide of Schaffer was not the result naturally and 
reasonably to be expected from the injury received on the 
train. * * * His insanity, as a cause of his final de- 
struction, was as little the natural or probable result of the 
negligence of the railway officials as his suicide, and each 
of these are casual or unexpected causes intervening be- 
tween the act which injured him and his death,’ ” 


OVERHANGING BRANCHES. — The ‘* London Law 
Journal” gives the following on a rather novel point: 


“The case of Lemmon #. Webb, decided by the Court 
of Appeal on Tuesday, clears away the doubts which have 
so long perplexed the minds of lawyers as to whether ‘ no- 
tice and previous request’ was a condition precedent to 
the right of cutting overhanging branches. The Court of 
Appeal says that it is not — to some extent on the authority 
of Mr. Justice Best in The Earl of Lonsdale wv. Nelson, 2 
3. & Cr. 202. In that case Mr. Justice Best excepted the 
cutting of overhanging boughs to the rule that notice is 
necessary before the abatement of nuisances of omission on 
the ground that for an owner to permit boughs to overhang 
the property of another is an ‘act of unequivocal negli- 
gence.’ This reason is as absurd as the exception founded 
upon it is harsh and unfair. 
sume, in the absence of any protest or evidence to the con- 
trary, that an ancient tree whose branches overhang his 
neighbor’s property is as great a source of joy and pride to 
the latter as it is to himself, and in any event, if cutting has 
to be done, the tree owner ought surely to have the option 
of doing it. The decision in Lemmon v. Webb not only 
would, under obvious circumstances, expose to mutilation 
the famous oak, 


Wherein the younger Charles abode 
Till all the paths were dim, 


but would place the pruning-knife in the unsympathetic 
hands of some lineal descendant of the Roundhead who 
‘rode beneath, humming a surly hymn.’ ” 


(Brother, your metre is bad, and your quotation is 
inexact. Read: 


“ And far below the Roundhead rode 
And hummed a surly hymn.” 


3 


It requires an ‘* American’ 
poet from memory. ) 


to quote an English 
It would require some ingenu- 


A man may well enough as-- | 


ity to reconcile this doctrine, practically, with that of 


Hoffman v. Armstrong, 48 New York, 201; 8 Am. 
Rep. 537, which is that the fruit of overhanging 
branches belongs to the owner of the tree trunk. 


NUISANCE — VINDICATION OF PUBLIC AGAINST.— 
It is really too bad of the courts to discourage a rail- 
way corporation when it essays to do a decent thing 
for the benefit of the public. Therefore we regret, 
although it probably is good law, that the Supreme 
Court of Illinois, in Pittsburgh, etc. R’y. Co. v. 
Cheevers, 37 N. E. Reporter, 49, felt constrained to 
decide that a railroad company is not entitled to an 
injunction restraining expressmen and hotel runners 
from congregating in the street in front of its pas- 
senger station, and there soliciting business in such a 
manner as to constitute a public nuisance, where the 
only detriment thereby caused to the company is 
through the annoyance suffered by its passengers. The 
Court observed : 


“It is argued that from such annoyance the business of 
the company is injuriously affected, in that passengers will 
avoid patronizing a depot or railroad, in order to patronize 
which they have to expose themselves to such annoyance. 
I conclude, as a matter of law, that such annoyance and 
indirect injury does not constitute such a nuisance as a 
court of equity will enjoin, but that, in order to lay the ba- 
sis for equitable relief, it is necessary to show that the com- 
plainant is injured in its property rights by the obstruction 
or interference with its easement and right to an uninter- 
rupted use of the public street in front of its premises; and 
such detriment and annoyance as it suffers in common with 
the public, and which is only indirect, must be left to the 
public authorities to regulate and control, and cannot be 
remedied by a court of equity on the application of one, asa 
member of the public, even though he may suffer more than 
the majority of others from the existence. It is needless to 
discuss the numerous authorities cited by the learned coun- 
sel for appellants, which it is claimed establish a rule for 
this case contrary to that stated by the master. Each one 
will be found to depend for its decision upon special and 
peculiar circumstances and conditions, which do not exist 
in this case. Such occupation or obstruction of a public 
street as will entitle an owner of land abutting thereon to 
the aid of a court of equity to abate must be shown to be 
such as works an injury to him, not merely greater in de- 
gree than that sustained by others of the general public, 
but such as is special and peculiar in its effects upon him 
in relation to the use and enjoyment of his property.” 


BASTARD— ACTION FOR DEATH OF. — Modern 
courts have shown a very healthful tendency to 
recognize the rights of the mother of a bastard to the 
exclusion of the father. The latest instance of this 
is in Marshall v. Wabash: R. Co., Missouri Supreme 
Court, 25 S.W. Reporter, 179, where it was held, 
under a statute giving a right of action for damages 
for the wrongful killing of a person, when deceased 
was a minor and unmarried, to his father and 
mother, who may join in the suit and have an equal 
interest in the judgment, that the mother of a bas- 
tard unmarried minor may sue for the wrongful kill 
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ing of her child without joinder of his reputed father. material things, which belongs alone to Omnipotence. 


The court referred to the statute which makes the 
mother the natural guardian of the bastard, and 
renders each capable of inheriting from and transmit- 
ting inheritance to the other, and continued : — 


“Instead of being the son of nobody, as at common 
law, he has a mother who is recognized as such by our 
laws. The duty of supporting him rests upon her, and she 
is entitled to his services during minority. As the chief 
and principal incapacity of a bastard has been removed, so 
far as he and his mother are concerned, there seems to be 
no good reason why a statute which speaks of parents and 
children should not apply to a mother and her illegitimate 
child, unless there is something in the statute, or the sub- 
ject about which it treats, to show that it was not intended 
to apply to persons Standing in that relation. To say the 
mother of an illegitimate child cannot maintain a suit 
under the second section of the Damage Act is to say she 
cannot maintain one under the third and fourth sections, 
which do not fix the damages at a stated amount, but allow 
compensatory damages, not exceeding $5,000; and it is 
to say an illegitimate child cannot recover, under either 
section, for the loss of its mother. We cannot believe the 
Legislature ever intended such results. As the mother of 
an illegitimate child is, by our law, deemed and treated a 
mother, we think she is within the meaning of the Damage 
Act, and that the father of such child is not. This is but 
giving effect to what we understand to be the legislative 
policy of this State. It follows that the plaintiff can main- 
tain this suit, and that the reputed father need not, and 
ought not to, be made a party.” 


‘CHRISTIAN SCIENCE.”—JIn State v. Buswell, 
Nebraska Supreme Court, 58 N.W. Reporter, 728, 
the defendant had been indicted for practicing medi- 
cine as a Christian Scientist, without a certificate 
from the State Board of Health, and a verdict in his 
favor, in effect rendered by direction of the Court, 
was reversed on appeal, on exceptions taken by the 
State. The statute in question provided that : — 


“ Any person shall be regarded as practicing medicine 


within the meaning of this Act who shall operate on, pro- 
fess to heal, or prescribe for or otherwise treat any physical 
or mental ailment of another; but nothing in this Act 
shall be construed to prohibit gratuitous services in case of 
emergency, and this Act shall not apply to commissioned 
surgeons of the United States Army or Navy, nor to 
nurses in their legitimate occupations, nor to the ad- 
ministering of ordinary household remedies.” 


The decision seems clearly sound, but counsel for 
the defendant argued : — 


“ The defendant, and those of the same faith with him, 
believe, as a matter of conscience, that the giving of 
medicine is a sin; that it is placing faith in the power of 





\ 


To 
the Christian Scientist, it is as much a violation of the law 
of God to take drugs for the alleviation of suffering or the 
cure of disease, as for a Methodist clergyman to take the 
name of his God in vain to relieve his overwrought feel- 
ings. It is as much the duty of the defendant, as his 
conscience and understanding teach him his duty, to visit 
the sick and afflicted, and relieve their distress of mind, as 
it is for the Presbyterian minister to go into his pulpit on 
Sabbath morning, and preach the Word of God according 
to the understanding of that denomination, or visit the 
bedside of one of his sick parishioners, and administer that 
religious consolation which is so dear to the heart of the 
Christian, and which is apparently so necessary to their 
spiritual welfare. The act of the latter, the eyes of all 
Christendom look upon in admiration, as the performance 
of a Christian duty. Upon the former, the able counsel 
for the State would have the world look as upon the act of 
a criminal.” 


The «* New York Law Journal” observes : — 
. 


‘“‘ The opinion of the Supreme Court of Nebraska con- 
tains a discussion of the merits of the case from the 
‘ Scientists’’ own standpoint, which is cleverly put, but not 
very germane to the legal issue involved. The Court cites 
texts from the Bible itself condemning ‘healing’ for 
pecuniary reward. But towards the close of the opinion 
the concern of the public in the system of Christian Science 
is suggested by this reference to the statute under con- 
sideration: ‘The object of the statute is to protect the 
afflicted from the pretensions of the ignorant and avari- 
cious, and its provisions are not limited to those who attempt 
to follow beaten paths and established usages.’ Harsh as 
the criminal condemnation of the defendant for ‘ Scientist ’ 
practices may at first sight seem, one cannot say that such 
interpretation of the Nebraska law is unnecessary for 
public protection.” 


ANIMALS — DoMEstTIc — Lions. — It has recently 
been held by the English Court of Appeal that a lion 
is not a **domestic animal,” within the purview of 
the statute against cruelty to domestic animals. So 
the menagerie keepers may pull out his teeth and cut 
off his claws and prod him with hot irons, in the 
promotion of their exhibitions, without liability to 
answer. This seems very ungallant in the courts of 
the British lion. What would be said of a court of 
the United States which should hold that any base 
intruder might pluck the tail-feathers of the great 
American bird-o’-freedom? For the sake of national 
sentiment, if for no other reason, these noble emblems 
should be regarded as ‘* domestic” to the point of 
protection against torture. This English decision is 
enough to make the Nelson lions rear right up and 
roar, and extort a sympathetic echo from the great 
stone beast at Berne. 
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THE GREMN BAG. 


N Ithaca, N.Y., correspondent sends us the 
following interesting account of the chlorine 
poisoning case at Cornell : — 


Editor of the «+ Green Bag.” 

DEAR Str. — One of the most famous terms of 
the Supreme Court of the State of New York closed 
May 17 at Ithaca, having failed to discover the per- 
petrators of the chlorine gas outrage, by which a 
colored woman lost her life. 

On the evening of Feb. 20, 1894, the Freshmen 
of Cornell University were holding a banquet at 
Ithaca. The Sophomores had rushed them that same 
evening, previous to the banquet, but they had finally 
reached the hall and settled down to the discussion 
of the bill of fare. Those outside the hall saw noth- 
ing unusual to attract their attention until about 
eleven o'clock, when a colored woman, a cook, was 
led out, unconscious, supported by two men. She 
was soon followed by several students in the same 
condition. The woman was taken to a physician's 
office, where in a few minutes she died. The 
students were revived with some difficulty at the 
neighboring drug stores. 

An investigation was immediately made by the 
police, and the cause of the trouble ascertained. 

Some parties, presumably Sophomores, had ob- 
tained access to an unused room just beneath the 
banquet room, and here they had prepared an 
apparatus consisting of a jug with two rubber tubes 
leading up through holes in the ceiling to the room 
above. In the jug had been placed salt and sulphuric 
acid, which together formed chlorine gas, and this it 
was which had so overcome the banqueters. 

The first clue found was the absence of Carl L. 
Dingens, a Sophomore from Buffalo, from his board- 
ing house the next morning. Then the address, No. 
6 Cook Street, where Dingens boarded, was found in 
lead-pencil on the jug. 

Dingens’ whereabouts could not be ascertained 
after diligent inquiry at his home in Buffalo, but three 





| 


week’s later, when the spring term of the University 
opened, he appeared and announced that he had 
been under the care of his old family physician at 
Syracuse for treatment for weak eyes, and had been 
forbidden by him to read the newspapers, so that the 
first he knew of the tragedy was when he arrived 
back in Ithaca. 

Meantime the coroner had promptly impanelled a 
jury, which singularly enough contained a number of 
Cornell graduates, and subpcenaed F. L. Taylor, 
another Sophomore, who roomed with Dingens, to 
tell what he knew about the affair. He, acting under 
the advice of counsel, claimed the privilege, allowed 
by the New York Code in trials before the courts, of 
not being compelled to testify to any matter which 
would tend to incriminate himself. 

The business men of Ithaca who were asked ‘to 
testify as to where the materials were obtained could 
not remember to whom they sold them, and their 
poor memory at this time probably saved them a 
boycott. The trustees of Cornell University placed 
$500 in the hands of the coroner to employ private 
detectives on the case. It was now nearly the time 
when the Grand Jury of the County would convene, 
in connection with the Supreme Court and Oyer and 
Terminer, Judge Gerritt A. Forbes presiding, so the 
Coroner’s Jury, having been unable to accomplish 
anything definite, turned the whole matter over to 
the Grand Jury. 

The presiding Justice Gerritt Forbes charged the 
Grand Jury, giving special attention to the chlorine 
case. The ‘‘ New York World ” and some other papers 
throughout the country, took exception to the charge, 
claiming that it was too lenient with the offenders, 
the ‘* World” heading an editorial on the subject 
«¢ Conniving at Crime.” 

Professor Charles A. 
School, for eight years 


Collin of the Cornell Law 
special counsel of the Gov- 


| ernor, discussed the questiow before his law class, 





claiming that the crime was murder because, while 
not premeditated, yet it was committed while the 
perpetrators were engaged in an act imminently 
dangerous to others, and evincing a depraved mind, 
regardless of human life, although without a premed- 
itated design to effect the death of any individual. 
These criticisms drew from Judge Forbes a spirited 
reply, in which he claimed that he had not intended 
to smooth over the matter, and he thereupon charged 
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the Grand Jury over again, explaining paragraph by 
paragraph, what he meant in his former charge. 

The student Taylor, when brought before the 
Grand Jury, declined to answer any questions relating 
to the affair in question upon the grounds stated 
before the Coroner's Jury, and was thereupon 
promptly committed by Judge Forbes to the county 
jail for contempt of court. His counsel obtained his 
release upon bail from Justices Smith and Parker by 
writ of habeas corpus, and a writ of Certiorari to 
review the proceedings upon which he had been 
committed. The General Term reversed the deci- 
sion, but Chief Judge Charles Andrews of the Court 
of Appeals granted a stay, pending an appeal to the 
Court of Appeals — this being the second time in the 
history of the State that the Chief Judge has granted 
a stay in a criminal case. 

There the matter rests, and the incident is un- 
doubtedly closed. 

It is generally believed that the students would 
have made a clean breast of the whole affair and 
taken a punishment fitted to the crime as they 
regarded it —a fine or short imprisonment — but the 
newspapers said so much about murder, electrocution 
and death chair, that they closed their mouths tighter 
than an oyster. 


Ithaca, N.Y. MurRrRAy E. POoove. 








LEGAL ANTIQUITIES. 


Our “pious forefathers” were apt to be 
rather hard toward those who annoyed them with 
their tongue and pen. In Massachusetts in 
1631, one Philip Ratcliffe was sentenced by 
the Assistants to pay #40, to be whipped, to 
have his ears cropped, and to be banished. 
To merit this punishment, he had made “ hard 
speeches against the Salem Church as well as the 
Government.” 


+e 0 


FACETI£. 


Tue late Admiral Bailey was once cited as a 
witness in a civil law*suit, an ordeal to which he 
was totally unaccustomed ; but he had read about 
judges and juries, and had conceived an extrava- 
gant idea of the solemn position of a witness 
upon the stand. This impression was confirmed 
by the proffered warnings of some of his nautical 
friends, who cautioned him to beware of the 
tricks of the lawyers, who did not go about their 
business in the straightforward way of courts- 


SEE 


martial, but were always intent upon making a 
witness contradict himself, and thus convict him 
of being a liar and a perjurer. Nothing could 
be more calculated to alarm the conscientious 
old salt than the prospect of having his own word 
questioned by himself. He could not sleep, and 
he lost his appetite, until the day of trial. At 
last it came, and he was called to the stand. 
The first question asked after being sworn, —a 
process which did not trouble him, but rather 
gave him confidence, as he was accustomed to 
an occasional oath— was : — 

“What is your name?” 

Here was a matter for deep reflection and for 
a study of the probable disposition of the lawyer to 
make him forswear himself. He carefully weighed 
every consideration in his mind, and was seem- 
ingly lost in abstraction until the question was 
repeated, sharply and incisively : — 

“What is your name, sir?” 

There was no more time allowed for reflection, 
and the answer was jerked out of him like the 
spasmodic heavings of the capstan on breaking 
ground : — 

“ The-o-do-rus Bailey—or words to that 
effect.” And he added, after a long breath, “ If 
that’s perjury, make the most of it. I won’t say 
another word to criminate myself 
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Wuen Judge Clark, now on the Supreme 
Court of North Carolina, was on the circuit court 
bench, he was a stickler for always opening court 
punctually on Mondays. Having to open court 
at Oxford, in January, 1886, when he got to 
Henderson, he found a deep snow on the ground, 
and the railroad from that place to Oxford in 
those days did not run in such weather. So the 
Judge set out in a buggy with a driver all whose 
customers had theretofore been “commercial 
tourists.” He took the Judge for a drummer 
and tried to beguile the tedium by talking over 
the “hardware ” line. Not finding him exactly 
well posted on that, he took up the “ dry goods ” 
Not doing much better with that, he 


” 


business. 
successively tried him on “ notions,”’ “ groceries, 
“liquors”? and others. Having exhausted all 
the “lines” he could think of he finally asked : 
““You are a drummer, are you not?” — “ Yes,” 
said the Judge, “ I am somewhat in that line.” 
“ Well, what zs your line?” said the driver. “I 
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am a drummer for the State Penitentiary.” The 
driver, saying to himself, half aloud, “ You are the 
first one in that line, that ever come along here,” 
and being not very well posted himself in that 
business, drove the rest of the way in silence. 
When the conveyance drove up to the hotel in 
Oxford, the landlord, Squire Job Osborne, ran 
out to greet his guest. When the driver heard 
his fare called “Judge’’ the point dawned on 
him, and he dashed round the house scattering a 
cloud of snow with his wheels. 


In a Washington County town, a little while 
ago, the local champion liar was brought up be- 
fore the justice for stealing hens. It was a pretty 
plain case, and by the advice of his lawyer the 
prisoner said, “I plead guilty.” This surprising 
answer in place of the string of lies expected, 
staggered the justice. He rubbed his head. 
“JT guess — I’m afraid — well, Hiram,” said he, 
after a thoughtful pause, ‘I guess I’ll have to 
have more evidence before I sentence you.” 


THE following is a literal copy of a paper on 
file in the Court of Washington County, Penn. :— 


To the Honorable Sam/. A. Gilmore 

and his associates 

Judges of the Several Courts of 
Washington County. 

The undersigned Tenders To you His resignation as 
Crier of the Courts which you saw fit to confer on him And 
with it I Tender my Sincere thanks (Saying not too much) 
that as pleasant moments as passed in my life was in our 
acquaintance with both the Court and members of the 
Barr. 

Hoping your Honors in your wise Judgment, will select 
and appoint a proper person who will Do credit To the 
Court and Satisfaction to the PEOPLE generally 

(Increase of the mercantile Business and family matters 
at Home and self preservation being the first Law of nature 
Causes me to take this course) 

Remaine yours Sincerely 
William Simcox crier 


Hon. B. F. Moore was for years the leading | 
lawyer in North Carolina, He always went clean 





shaved — as barefaced as any lawyer ought to be. 
Not long before his death, he appeared at court | 
with a full gray beard, almost covering his entire | 
face. Col. L. C. Edwards, a member of the | 


Bar, distinguished for his courtesy of manner, 
congratulated him on his improved appearance 
and added, with a bow, “ Mr. Moore, it gives 
you such a distinguished appearance.” Mr. 
Moore bowed. “It makes you so much hand- 
somer, Mr. Moore.’ He smiled and. bowed 
lower. “It hides so much of your face, Mr. 
Moore.” The bows ceased. 


A CERTAIN sharp attorney was said to be in 
bad circumstances. A friend of the unfortunate 
lawyer met Douglas Jerrold and said: “Have 
you heard about poor R—? His business is 
going to the devil.” ‘“ That’s all right, then,” 
replied Jerrold, “he is sure to get it back 
again.” 





NOTES. 


IN the early part of the war, somewhat more than 
thirty years ago, there were not unfrequently cases be- 
fore the Massachusetts Supreme Court in which minors 
had enlisted in the service of the United States and got 
their bounties without the consent of their parents, 
and where the parents of such made application, as 
the law provided they might, to have their sons dis- 
charged ; and it was, at that time, the practice of the 
government to have the United States district attor- 
ney appear and represent the government at the 
hearing. A case of this kind arose one morning be- 
fore the late Mr. Justice Metcalf, whose leaning at 
that time was slightly toward the Democratic side, but 
which, nevertheless, in nowise affected his decisions. 
The applicants were the father and mother of the 
boy. They were poor persons, altogether respect- 
able, but not very intelligent, and were represented 
by counsel. The late Mr. Richard H. Dana, Jr., 
was then the United States district attorney, and 
appeared to oppose the boy’s discharge. The father 
and mother and the boy were called and testified. 
Mr. Dana cross-examined, and afterwards contended 
at great length that the parents had, by their con- 
duct, assented to the enlistment. When he sat down, 
Mr. Justice Metcalf looked at his watch and said to 
the petitioner’s counsel, «‘ I have an engagement and 
do not care to hear you, Mr. T., this morning. 1 
look at these people and see what they are. They 


| mean to be honest. They never consented that their 


boy should enlist, leave their care and go to the war. 
Consent implies intelligence and understanding. It 
is sometimes said, silence gives consent, but that is 
not true half the time. It depends partly on edu- 
cation, partly on temperament, and always on intel- 
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ligence. When a man stands up here and for an | 
hour talks stuff to me that I don’t believe in, he must 
not suppose that I consent because I don’t interrupt | 


him. Let the boy be discharged.” 
The decision was so sudden and so uniquely ex- 
pressed that it set Mr. Dana back for a moment, but 


as soon as he recovered, he joined in the laugh that | 


followed, and we believe never afterward appeared in 
that rdle. 


HERE is a curious little story told by a solicitor. 
He had among his clients a few years ago a notorious 
company promoter, whose financial affairs came to 
grief. One day, happening to pass by a stationer’s 
shop, his attention was attracted by a portrait of 
Mr. , the well-known barrister. Mr. was 
attired in wig and gown, and in his hand he held a 
paper on which the solicitor’s sharp ‘eyes caught 
the name of his client. His curiosity aroused, he 
purchased the photo, and proceeded to decipher the 
words of Mr.——’s brief, speedily discovering that 
they indicated that a warrant was ‘‘ out” for the ar- 
rest of his client. Ina few hours the man of finance 
was out of England, to which he has not since re- 
turned. 








THE Philadelphia lawyer is proverbially good in 
difficult cases. Recently he has devised a way of en- 
larging the field of practical study for the law student, 
and at the same time of helping the impecunious liti- 
gant. This has been done in the establishment of the 
Law Dispensary of Philadelphia, wherein a poor 
person having an action to bring can receive help 
much in the same way that people in the same con- 
dition of life can obtain relief at the hospitals for their 
physical ills, and at the same time afford opportuni- 
ties for the enlargement of the knowledge of the 
walker of the hospital. The plan of the Dispensary 
is to invite applications from poor people in need of 
legal assistance who have no means with which to pay 
for it. A committee sits at stated intervals to hear 
applications and accept cases; the latter are turned 
over to the students to be worked up until they reach 
the court, when the sympathetic assistance of some 
member of the Bar in full standing is obtained to ex- 
amine witnesses and make arguments. So far the 
Dispensary has received about thirty applications, 
accepted twelve cases, and carried two into court — 
and wonthem. The improvement of this system over 
the ordinary suit in forma pauperis must commend 
itself to litigants, however differently it may be re- 
garded by the various legal professions that adorn 
the various nations of the world. — Pall Mall 
Gazette. 


’ eleven ex-ministers of the United States. 





LITERARY NOTES. 


HAMLIN GARLAND writes in the June number of 
McCuure’s MAGAZINE impressions of a visit to the 
great Carnegie steel mills at Homestead, showing how 
the work and life there strike the eye of a strenuous 
and humane realist. Many pictures made from life 
drawings illustrate the article. Cleveland. Moffett 
gives in this number some further account of the care 
and training of captive wild beasts, as unfolded to 
him by several months of intimate study; and the 
article is illustrated with some more of Mr. Ham- 
bidge’s remarkable pictures of wild beasts drawn direct 
from life. A paper by M. de Blowitz, the famous 
European correspondent of the London ‘«‘ Times,” on 
the chances for ‘* The Peace of Europe,” a subject on 
which his predictions are probably worth more than 
those of any other man living, is of great interest. 


THE complete novel in the June number of LIpPIN- 
CoTT’s is ** The Wonder-Witch,” by M. G. McClel- 
land. Itisacharming romance of Virginia, beginning 
in war times, and happily concluded long afterwards. 
The title refers to a ring, which had a strange story 
of its own, and the supposed power of keeping its 
wearer constant to its giver. The other contents of 
this number are of unusual interest. 


THE June number of HARPER'S MAGAZINE is es- 
pecially rich in popular features. Besides «+ Trilby,” 
Mr. DuMaurier’s novel, which has attracted unusual 
interest, and the second and concluding installment of 
‘¢A Kentucky Cardinal,” by James Lane Allen, the 
number contains four complete short stories. They 
are: ‘*In Search of Local Color,” in the + Vignettes 
of Manhattan” series, by Brander Matthews; «‘ A 
Waitress,” the last story of the late Constance Feni- 
more Woolson; ‘ Little Big Horn Medicine,” a tale of 
Western life, by Owen Wister ; and «+ God’s Ravens,” 
a study of the Middle West, by Hamlin Garland. 
The poems include +‘ An Engraving After Murillo,” 
by Marion Wilcox, and ‘Decoration Day,” by 
Richard Burton. 

Amon the contributors to the CENTwRY for June 
are Mark Twain, Frank R. Stockton, Thomas A. 
Edison, Edmund Clarence Stedman, John Burroughs, 
Timothy Cole the engraver, Hjalmar Hjorth Boyesen, 
W. J. Stillman, Brander Matthews, John Fox, Jr., 
Alexander W. Drake, Thomas A. Janvier, Will H. 
Low, Dr. Albert Shaw, Ella Wheeler Wilcox, and 
The sub- 
ject-matter of this number indicates a number of great 
variety. Among the the topics treated are Louis 


Kossuth, Edison’s kineto-phonograph, Tissot’s illus- 
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trauons ot the four Gospels, Kentucky vendettas, the 
ascent of Mt. Ararat, Dutch, French and American 
art, the savage mother of Ivan Tourguéneff, the beau- 
tiful bookbindings of the present day, the consular 
service and the spoils system, the government of 
German cities, hard times and business methods, 
military drill in the schools, out-door nature, the re- 
form of secondary education, an honest election 
machine, etc. 


SCRIBNER’S MAGAZINE for June offers a tempting 
table of contents, which is as follows: ++ Maximilian 
and Mexico,” by John Heard, Jr., illustrations by L. 
Marchetti and Gilbert Gaul; ‘* The Lighthouse,” 
painted by Stanhope A. Forbes. By Philip Gilbert 
Hamerton, with full-page illustration (frontispiece ) and 
portrait of Forbes; ‘* The Dog,” by N. S. Shaler, il- 
lustrations by Ch. Herrman Léon; engraving by E. H. 
Del’Orme & Schussler; +‘ A Portion of the Tempest,” 
by Mary Tappan Wright; ‘ The Story of a Beautiful 
Thing,” by Frances Hodgson Burnett, illustrations by 
John Giilich; «* Life,” by Edith Wharton; «John 
March, Southerner,” chapters XXXV.-XLII., by 
George W. Cable; ‘‘American Game Fishes,” by 
Leroy Milton Yale, illustrations by Charles B. Hud- 
son; ‘‘ A Pound of Cure,” a story of Monte Carlo, 
chapters VII.—VIII., by William Henry Bishop (con- 
cluded) ; ‘* The Future of the Wounded in War,” by 
Archibald Forbes. 


Our naval policy is one of the leading topics 
treated editorially in the REVIEW OF REVIEws for 
June. In the same connection, projects of ship-canal 
building in relation to seaboard defense are discussed. 
Other matters of general interest receiving comment 
in the ‘* Progress of the World” department this 
month are: the Senate’s tariff muddle, the Great 
Northern Railway strike and arbitration, the coal 
miner’s strike, the rationale of Coxeyism, the New 
York Constitutional Convention, the question of 
woman suffrage, the temperance movement and news 
from the college world. English political and social 
movements receive due attention also in this depart- 
ment of the magazine. 


A MOST important paper of great practical interest 
to thinking men of all shades of opinion is Hamlin 
Garland’s plain, straightforward exposition of «* The 
Single Tax in Actual Operation in New Zealand,” in 
the June ARENA. Mr. Garland’s paper on the single 
tax in operation is an important contribution to the 
literature of the land question. Other important 
papers are: ‘* The Nationalization of Electricity,” by 
Rabbi Solomon Schindler; ‘‘ The Fall of Babylon,” 





a poem, by James G. Clark; ‘+ Election of Post- 
masters by the People,” by Hon. Walter Clark, LL. 
D., of the Supreme bench of North Carolina; ‘* The 
Sixth Sense, and How to Develop it,” by Paul Tyner, 
is a most remarkable contribution to the literature of 
psychical research; and ‘* The Higher Criticism of 
the Hexateuch,” by Prof. L. W. Batten, an eminent 
Episcopalian scholar. Elbert Hubbard contributes a 
valuable paper on the A. P. A. movement, in which 
he points out the end of this movement. 


As befits the season, the June ATLANTIC has a 
restless air about it. A record of a summer spent in 
the Scillies by Dr. J. W. White, the eminent Phila- 
delphia physician, is followed bya shipwreck-suggest- 
ing poem, ‘* The Gravedigger,” by Bliss Carman; 
Mr. Stoddard Dewey writes of «* The End of Tor- 
toni’s,” the famous Parisian café, closed a year ago; 
Dr. Albert Shaw explains how Hamburg learnt her 
lesson even before the cholera struck her, and now is 
one of the most perfectly protected cities; Mrs. Ca- 
vazza gives a bright account of the marionette theatre 
in Sicily; Professor Manatt completes his excursion 
** Behind Hymettus,” and Mr. Frank Bolles continues 
his wanderings in the Provinces. The fiction, be- 
sides Mrs. Deland’s notable novel, is contained in one 
of Mrs. Wiggin’s graphic stories, ‘* The Nooning 
Tree.” A group of Carlyle’s letters not before printed, 
and reports of his conversation, are given by his 
friend Sir Edward Strachey. 


—_—_> oe. — ——_ 


BOOK NOTICES. 


Law. 


THE SUPREME COURT OF THE UNITED SraTEs. Its 
History, by Hampron L. Carson, of the Phila- 
delphia Bar, and its Centennial Celebration, 
February 4, 1890. Prepared under direction 
of the Judiciary Centennial Committee. Com- 
plete in twenty parts, fifty-six etchings. 
Third edition. A. R. Kellar Co., Philadel- 
phia, 1894. Parts 50 cts. each. 


The republishing of this admirable work in parts 
is a most excellent idea on the part of the publishers, 
as it is now brought within the means of every mem- 
ber of the legal profession, no one of whom should 
fail to avail himself of this opportunity of possessing 
this valuable contribution to the legal history of our 
country. We have in former issues of ‘¢ THE GREEN 
BAG” expatiated at length upon the great merits of 
Mr. Carson’s book, and it is sufficient now to simply 
repeat that, in our opinion, no work has ever been 
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offered to the profession which possesses such intrinsic 
value. The illustrations include portraits of all the 
justices who have ever sat upon the bench of the 
Supreme Court, and are in themselves worth many 
times the price of the book. Part I contains etchings 
of John Jay, John Rutledge and Wm. Cushing. 


An ILLusTRATED DicTIONARY OF MEDICINE, BIOL- 
ocy AND ALLIED Sciences. By George M. 
Gould, A.M., M.D. P. Blakiston, Son & Co., 
Philadelphia, 1894. For sale by Little, Brown 
& Co., Boston. Half leather or sheep, $10. 
Half Russia, $12. 

Although in the strict sense of the word a medical 
work, this dictionary will prove of equal value to both 
the lawyer and the doctor. An intimate acquaintance 
with medical technical terms is indispensable to the 
legal practitioner who is constantly called upon to 
discuss difficult questions in medicine, chemistry, 
pharmacy, biology, microscopy, bacteriology, etc. ; 
and as a human life often depends upon the knowledge 
displayed by him it is important that he should be 
thoroughly acquainted with the matter in hand. In 
cross-examination of medical experts, errors in the 
use of technical terms are not infrequent, and may 
lead to grave results to clients. 

This book explains countless terms relating to in- 
sanity, nervous affection, medical malpractice, rape, 
poisoning, blood-stains, etc. 
illustrations of human anatomy ; pictures the various 
bacteria, animal parasites, common tumors, etc. ; and 
contains many tables, such as poisons and _ their 
antidotes, electrical batteries, surgical operations, 
composition of foods, and other special matters, that 
at a glance enable the reader to grasp any subject 
under discussion. As a work of reference it is in- 
valuable and all lawyers who can afford it, should 
procure the volume. 


Po.icE Powers, arising under the Law of Over- 
ruling necessity. By W. P. Prentice. Banks 
& Bros., New York and Albany, 1894. Law 
sheep. $5.00. 

This volume treats of an exceedingly important 
branch of the law and one which has assumed unusual 
prominence during the past few years. Until now no 
writer has undertaken to bring together the various 
decisions bearing upon the subject in such a form as 
to be of practical use, and Mr. Prentice deserves the 
thanks of the profession for the eminently satisfactory 
manner in which he has performed this task. «+ Citi- 


zen’s rights or property, as they are frequently esti- 
mated by the public, are continually invaded anew 
by government in its necessary guardianship of public 
interests and for the public good,” and a clear analy- 
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sis, classification and division of the subject to which 
the various important divisions may be referred and 
by which we may trace some rule of guidance, when- 
ever the exigency upon which light is sought occurs, 
must prove of great value and assistance to the prac- 
titioner. Mr. Prentice gives us all this in his treat- 
ise, and we heartily commend the work as one of un- 
usual merit. 


DIGEST OF THE LAWyERS’ REPORTS, ANNOTATED. 
Volumes I. to XX., inclusive. With full index 
to Notes and Briefs. Lawyers’ Co-operative 
Publishing Co., Rochester, N.Y., 1894. Law 
sheep. $5.00. 


This volume of over 800 pages is a complete digest 
of the contents of the first twenty volumes of this se- 
ries, and is indispensable to all who use these re- 
ports. 


MISCELLANEOUS. 


CiaupIA Hype. By FRANces CourtNAY BayLor. 
Houghton, Mifflin & Co., Boston and New 
York, 1894. Cloth. $1.25. 


It is a pity that Miss Baylor does not oftener favor 
the reading public with the products of her pen, for her 
books are possessed of far more than ordinary merit, 
and well repay a careful reading. «+ Claudia Hyde” 
is a capital story, interestingly told, of Virginia life 
and hospitality. Without going at all into the plot we 
may say that the heroine is a most lovable creation, 
and the hero, who leaves England to seek his fortune 
in the new world, is a man well calculated to inspire 
iove in any true woman. Asa consequence we are 
given a most delightful love story, the course of which 
runs smoothly to a happy termination. We recom- 
mend the book to all lovers of good reading. 


Two Srrincs To HIS Bow. By WALTER Mir- 
CHELL. Houghton, Mifflin & Co., Boston and 
New York, 1894. Cloth, 
Sailing under false colors is always dangerous busi- 

ness, and so the Rev. Creswell Price, the hero 

of this story, found it to be. The misfortunes 
which befel him through his all too confiding nature, 
as a result of which he was obliged to assume a dual 
character, form the ground work for a most interest- 


$1.25. 


ing and entertaining tale, one which holds the read- 
er’s attention from beginning to end. We lay the 
book down with a feeling of curiosity as to the future 
of the reverend gentlemen and wonder what kind of 
trouble he got into next. Pezhaps Mr. Mitchell will 
enlighten us in another volume. No more entertain- 
ing story could be found for summer reading, and it 
should be at once put on the list of desirable books 
for vacation perusal. 
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